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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. S67S 


DISTRICT OF COLUMBIA, A MUNICIPAL 
CORPORATION, Appellant, 
v. 

ALPHONSE J. VIGNAU and JOSEPHINE 
VIGNAU, Appellees. 


BRIEF ON BEHALF OF APPELLANT 


JURISDICTIONAL STATEMENT 

The District Court of the United States for the District of 
Columbia had jurisdiction to try this case (Sec. 11-30G, D. C. 
Code. 1940) for the reason that it is an action for damages, 
as set forth in the amended complaint filed herein, in the 
sum of $15,000. (App. 4). 

This Court has jurisdiction under Sec. 17-101, D. C. Code, 
1940, to review the judgment of the District Court of the 
United States for the District of Columbia. 
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STATEMENT OF CASE 

' Margaret J. McCathran. plaintiff below, brought an action 
for damages against the appellant District of Columbia. 
Sanitary Grocery Co., Inc., and appellees Alphonse J. Vignau 
and Josephine Vignau, for personal injuries resulting from a 
fall on the paved portion of the public parking by reason of 
tripping over a water stopcock box protruding above the sur¬ 
face of the parking. 

The District of Columbia filed a cross-claim against the 
appellees who, in answer to the complaint and cross-complaint, 
admitted that they were on the date of the accident, the 
owners of the abutting property which was serviced by the 
stopcock box. (App. 11.) 

Plaintiff testified that on December 31. 1940, she left her 
blace of employment, which was the Chesapeake & Potomac 
Telephone Company, located at Georgia Avenue and Gallatin 
Street, at about S:30 P. M., and walked toward Decatur 
Street, along the east sidewalk of Georgia Avenue; that she 
entered the Peoples Drug Store, which was a door or so north 
of Decatur Street; that after leaving the store she walked to¬ 
ward Decatur Street and stumbled over a water stopcock 
box. which caused her to fall on her knees (App. 13); that 
the stopcock box was in the same condition at the date of 
the accident as shown in photographs marked Plaintiff’s Ex¬ 
hibits 1 and 2 (App. 14); and that photographs marked Plain¬ 
tiff’s Exhibits 3 to 7, inclusive, show the general condition of 
the place where she fell. (App. 16, 102-105.) 

James A. Welsh, witness for plaintiff, testified that he form¬ 
erly owned premises 4801 Georgia Avenue, Northwest; that 
he sold the building to Mr. and Mrs. Vignau on June 24. 1930 
(App. 39); that five photographs identified as Plaintiff’s Ex¬ 
hibits 10, 11, 12, 13 and 14, belonged to him (App. 40); that 
Exhibits 13 and 14 (App. 109,110) showed the condition of the 
building when he took it over; that Plaintiff’s Exhibits 10, 11 
and 12 (App. 108-10S) showed the condition of the premises at 
the time he sold the premises to Mr. and Mrs. Vignau; that at 
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that time there were two steps up from Georgia Avenue to a 
level, and then another step to go into the store; that the steps 
referred to are shown in photographs marked Exhibits 10, 11 
and 12 (App. 41); that he did not pave the public parking as 
shown in Plaintiff’s Exhibit Xo. 7, nor did he know who paved 
it; that at the time he sold the property to the Vignaus the 
parking was not in the condition shown in Exhibit Xo. 7; 
that the floor of the store was about eighteen inches above the 
Geoigia Avenue sidewalk and that there was a concrete coping 
five and one-half inches high at one end and six or seven 
inches high at the other end, extending along the inside of the 
sidewalk from the steps to the north end of the bay window. 
He further testified that the parking between the sidewalk 
and building was covered with concrete to the level of the 
coping: that there was a water meter and a stopcock box 
within said space (App. 45. 4fi); that the building was altered 
after the Vignaus purchased it. by lowering the level of the 
floor about eighteen or twenty inches; that the bay window 
on the Georgia Avenue side was enlarged by extending in a 
northerly direction about six feet (App. 47); and that the 
parking was lowered to the level of the sidewalk on Georgia 
Avenue. 

Lawrence Earl Walter, witness for the District of Colum¬ 
bia. testified that he was employed by the Sanitary Grocery 
Company in 1023; that in about 1925 he was employed by the 
Company in one of their stores located at 4807 Georgia Ave¬ 
nue. Xorthwest (App. SO); that he continued working there 
about four years; that the Company then moved the store to 
4801 Georgia Avenue, X. W., where he was employed as 
manager; that he began occupancy of the store in September, 
1030 (App. 00); that he remembered the appearance of 4801 
Georgia Avenue prior to the time it was remodeled for the 
reason that he had been told that he was going to manage the 
store; that prior to remodeling the bay window on Georgia 
Avenue was small; that there was a concrete coping six or 
eight inches high along the back of the sidewalk; that there 
were three or four steps from the sidewalk to the entrance 
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door; that the coping was-removed and the sidewalk was 
beveled up to the door as shown on D. C. Exhibit No. 1 (App. 
91); that plaintiffs Exhibit No. 10 showed the condition of 
the store, steps and coping prior to remodeling; that plaintiff's 
Exhibits 6 and 7 showed the condition of the paved portion of 
the sidewalk and the stopcock box as it existed at the time 
the remodeling was completed; and that he did not know who 
the workmen were who did the work (App. 92). On cross 
examination he testified that the stopcock box was left above 
the paved portion of the parking at the time the remodeling of 
the store was completed; that he did not see a District In¬ 
spector at the time the work was going on. nor did he see any¬ 
one lower the stopcock box (App. 93). 

Mrs. B. F. Stine testified that she resided at 4710 Georgia 
Avenue, Northwest, which was next door to the corner of 
Georgia Avenue and Decatur Street (App. 52); that prior to 
living at 4710 Georgia Avenue she lived at 4731 Georgia Ave¬ 
nue. which is on the southeast corner of Georgia Avenue and 
Decatur Street; that she moved to that location in February. 
1924; that she went into the Sanitary Grocery Store frequently 
and also went into the store frequently when it was owned by 
Mr. Walsh; that when Mr. Walsh owned the building there 
were two steps at the entrance and there was an areaway 
about four feet wide between Mr. Walsh’s building and the 
building immediately to the north (App. 53); that she did 
not recall the raised coping (App. 54); that she was living 
there when the alterations were made and that the same were 
made in July or August of 1930; that the whole building 
was remodeled; that the bay window was made three or four 
feet larger (App. 55); that the first floor was lowered about 
sixteen inches; that the building was owned by Mr. Vignau 
at the time of the remodeling; that Mr. Vignau was a very 
good friend of hers, and that he would come over when he was 
watching them do the work and say he was having the place 
remodeled. (App. 56.) 

' James E. Boswell testified that he was a retired employee 
of the Water Department of the District of Columbia; that he 
had been employed by the Water Department for over nine- 


m 

o 

teen years (App. 16); that on September 2, 1930, he lowered 
the water meter to premises 4801 Georgia Avenue, Northwest, 
to grade, according to the original record of the Water De¬ 
partment; that, at the time he lowered it to grade, it was 
about a couple of inches above the coping that was around the 
bay window; that Plaintiff’s Exhibit No. 7 shows the location 
i of the water meter which he lowered (App. 17); that it was 
I located close to the coping and between the coping and the 

i building (App. 18); that at the time he adjusted it the area 

I between the sidewalk and the building was dirt and that the 
i coping extended the length of the building line of the Georgia 
Avenue sidewalk (App. 19); that the dirt in the parking area 
had been graded out and was below the level of the sidewalk: 
that the stopcock box was not there and he did not see it and 
that his order requiring him to adjust the meter did not re¬ 
quire him to do anything with the stopcock box (App. 20). 

Joseph R. Johnson testified that he has been a master 
plumber in the District of Columbia for forty-five years; that 
1 he lias charge of looking after sewer and stopcock boxes and 
i water services; that he adjusts stopcock boxes in public space 
(App. 77); that in January of 1941 he adjusted the stopcock 
i box at 4801 Georgia Avenue, Northwest; that Plaintiff’s Ex¬ 
hibit No. 6 shows the condition of the stopcock box prior to 
j the adjustment made by him (App. 7S); that the stopcock 
box screws up and down; that if it is in dirt you can screw it 
up and down with ease; that when it is in concrete it cannot 
I be raised or lowered without cutting the concrete (App. 79); 
i that the stopcock box was not movable due to the concrete 
sidewalk around it; and that in order to make the stopcock 
box cover flush with the sidewalk he removed the cover and 
broke away the top of the stopcock box below the level of the 
sidewalk (App. SO). 

Harold F. Clemmer testified that he was an engineer of 
I materials*for the District of Columbia; that he had been en- 
I gaged in concrete work for twenty to twenty-five years; that 
he examined the paved portion of the public parking adjacent 
| to premises 4801 Georgia Avenue. Northwest (App. S2); that 
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in his opinion the concrete covering the parking between the 
back edge of the sidewalk and the building was all laid at 
the same time and also that the concrete was poured after 
the bricks forming the bay window on the Georgia Avenue 
side were laid; that he bases his opinion on the fact that the 
concrete is up in the mortise of the bricks and also that the 
concrete had been splashed against the bricks; that the con¬ 
crete in front of the entrance door was sloped up to the door to 
afford better access to the entrance. (App. S3. S4.) 
i Robert J. Barrett testified that he is employed as plumb¬ 
ing and sanitary engineer for the District of Columbia and 
has been so employed for about five years; that prior thereto 
he was a plumbing contractor; that the District of Columbia 
does not install water service pipes, stopcock valves and stop¬ 
cock boxes for abutting property owners; that the owner of 
the property to be served contracts with private plumbers to 
install water service pipes, stopcock valves and stopcock boxes 
at his own cost a«d expense (App. 50); that the only material 
furnished by the District of Columbia to plumbers making 
such installations is the stopcock valve which is used to turn 
the water service on or off (App. 60); that' the District sells 
the stopcock valves to plumbers to insure a standard type; 
that the plumbing contractor buys the stopcock boxes from 
plumbing supply dealers, and that the District of Columbia 
does not sell any stopcock boxes (App. 61). 

Oral Bourgeois testified that he was superintendent of 
maintenance of the Highway Department of the District of 
Columbia and had been so employed for ten years; that prior 
to that he was an inspector of streets and sidewalks; that the 
public parking between the back of the sidewalk and the 
property line is permitted to be paved under the permit sys¬ 
tem. which system requires the owner of the abutting prop¬ 
erty to pay the whole cost of doing the work; that he in¬ 
spected the paved portion of the parking adjacent to 4S01 
Georgia Avenue. Northwest (App. 63); that he had been 
dealing in concrete work for twenty-three years; that in his 
opinion all of the concrete over the surface of the parking 


area was laid at the same time; that the District of Columbia 
specifications, since 1936, provide for a four-inch, one-course 
cement walk; that “one-course'’ means that the concrete is 
poured in one slab; that prior to 1930 the District of Columbia 
specifications required a two-course walk with a four-inch 
base, and one-inch mortar top; that Plaintiff’s Exhibit No. 16 
is a sample of a two-course walk and Plaintiff’s Exhibit No. 
17 is a sample of a one-course walk (App. 65); that his opinion 
that the concrete covering; the parking area was done at one 
time was based on the fact that there were no cold joints 
appearing in the surface of the concrete and that if the con¬ 
crete had not been poured at the same time a cold joint there 
would have been visible; that he observed the condition of 
the concrete immediately adjoining the show window on Geor¬ 
gia Avenue and in his opinion the concrete covering the park¬ 
ing was poured after the show window had been put in place 
(App. 66); that in his opinion the paving of the parking was 
not done by the District of Columbia for the reason that the 
paved portion of the parking was a one-course job; and that 
it was not laid off in three-foot squares as required (App. 74). 

Robert L. Filliebrowx testified that he was employed as 
an inspector of the Highway Department and had been so 
employed since 1931 (App. 26); that about a week before the 
trial (App. 36) he made borings in the sidewalk and also the 
paved portion of the parking on the Georgia Avenue side ad¬ 
jacent to the bay window; that the smaller sample was a core 
taken from the parking in front of the bay window, approxi¬ 
mately two feet north of the stopcock box and the larger 
sample was taken from the sidewalk; that the core taken from 
the sidewalk showed that it consisted of two courses, the base 
course being four inches, consisting of large gravel, and the 
one inch topping consisting of one part of cement to two parts 
of sand, in order to make a smooth surface (App. 26); that 
the core taken from the parking was not up to standard specifi¬ 
cations; that it consisted of approximately two and one-fourth 
inches of base material with a very skimpy section of material 
at the top; that the top appeared to be enriched by the addi- 
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tion of more sand and cement at the top; that the crack 
shown in Plaintiff’s Exhibit No. 2 was due to the' expansion 
and contraction of the concrete (App. 27); that the straight 
line in the concrete sidewalk shown in Exhibit No. 2 was a 
construction joint and also a contraction joint so that the 
concrete in expanding or contracting will break at one point 
and not crack up all over. The expansion joints make for 
uniformity and also if a break occurs the whole section of 
concrete is removed and a new section put in which makes a 
neat job; and that the District of Columbia always puts in 
construction joints in all concrete sidewalks laid in the Dis¬ 
trict (App. 28). 

Lelaxd Merle Hedgecock testified that he was employed 
by the Highway Department of the District of Columbia as 
construction engineer and had been so employed for eighteen 
years; that Georgia Avenue, Northwest, between Decatur 
Street and Delafield Place was repaved and the curb put in in 
1920 (App. 94); that the street had not been widened since 
that date; that the east sidewalk of Georgia Avenue between 
Decatur Street and Delafield Place was laid in 191S and has 
not been changed since that date; that the District of Colum¬ 
bia paves the public parking between the back of the sidewalk 
and building line only at the request of the abutting prop¬ 
erty owners and at their expense; and that the District of 
Columbia never paves public parking at District expense 
(App. 95). 

Frank L. Griffin testified that he was employed by the 
Engineering Department of the District of Columbia as per¬ 
mit clerk and had been sc employed since 1920; that he has 
the custody and control of the files of the District, containing 
all applications for permits issued by the District for paving 
on public space; and that he had made a search of the records 
and could not find an application for a permit to pave the 
public parking adjacent to premises 4801 Georgia Avenue. 
Northwest (App. 57). 

Alphonse J. Vignau testified that he was the owner of 
premises 4801 Georgia Avenue. Northwest; that at no time 
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since he owned the building had he made an application to 
the District to pave that portion of the public parking be¬ 
tween the sidewalk and his building; and that at no time 
has he paid the District of Columbia for paving the same 
(App. 59). 

Emmett J. Motley testified that he was employed in the 
office of the Inspector of Claims of the District of Columbia 
(App. 84); that he made his first investigation of the accident 
on January 29. 1940; that as a result of his investigation he 
prepared a drawing which was marked as “D. C. Exhibit Xo. 
2" (App. S5); that the stopcock box protruded above the side¬ 
walk one-half inch on the south side, five-eighths inch on the 
west side; one-half inch on the east side and three-fourths 
inch on the north side (App. 80). 

There was introduced in evidence as plaintiff’s Exhibit Xo. 
21 (App. 113) a lease agreement, dated July 12, 1930, be¬ 
tween the appellees and the Sanitary Grocery Company, para¬ 
graph 12 of which reads as follows: 

“That said lessor does hereby covenant and agree 
at her own risk, cost and expense, and to the satis¬ 
faction of the said lessee hereunder, to make certain 
changes, alterations, additions and/or improvements 
on and to said demised land and premises, in accord¬ 
ance with certain plans and specifications made by 
George E. Locknane, architect, and approved by the 
lessee in writing thereon (the right to enter upon 
said demised premises for such purpose being hereby 
reserved and permitted), and to begin work promptly 
thereon and to diligently pursue the same to final 
completion; and said lessor hereby covenants and 
agrees that said changes, alterations, and improve¬ 
ments shall be fully completed, and said store room 
ready for occupancy and possession thereof shall be 
delivered over unto the said lessee on or before the 
1st day of September, A. D. 1930.’' 

At the conclusion of the testimony, the appellees moved 
for a directed verdict against the plaintiff and the District of 
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Columbia on the ground that there was no evidence upon 
which to base a verdict. The motion was granted (App. 99) 
and the jury returned a verdict for the appellees against the 
plaintiff and the District of Columbia by direction of the 
court (App. 122). The jury returned a verdict for plaintiff, 
McCathran, against the District of Columbia in the sum of 
$3,500.00 (App. 123). 

STATEMENT OF POINTS RELIED UPON BY 

APPELLANT 

The court erred in directing a verdict for the appellees 
against the District of Columbia. 

i SUMMARY OF ARGUMENT 

Since the plaintiff McCathran suffered injuries as the result of a 
dangerous condition in the public street created by appellees, they 
are primarily liable therefor. A judgment having been recovered 
against the District of Columbia, the District is entitled to indem¬ 
nification from appellees. It is immaterial in this case whether 
the stopcock box over which plaintiff fell was in the street for 
the benefit of the District or the property owner. If the question 
is material, there was an issue of fact which should have been 
submitted to the jury. But as we view it, the question is im¬ 
material. This is not a case where one, who properly installed 
some appliance in the public street which later became defective, 
is held liable solely on the ground that the appliance was for his 
benefit and therefore he was obligated to maintain it. Here we 
have a case where the appliance was installed by appellees so as 
to create a dangerous obstruction which continued to exist in its 
original condition until the accident happened. The appellees 
having created the nuisance in the public street are liable for any 
injuries resulting therefrom. The evidence in this case clearly 
establishes the above facts and the court committed error in 
directing a verdict in favor of appellees. 
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ARGUMENT 

I 

A Person Negligently or Unlawfully Creating an Obstruction or 
Defect in a Public Street Impliedly Contracts to Indemnify 
the Municipality against Any Loss it may sustain by reason 
of such Defect. 

Where a person negligently or unlawfully creates an ob¬ 
struction or defect in the street of a municipality, and the 
municipality has notice, either actual or constructive, of the 
existence of such defect, and has negligently failed to remove 
or repair the same, both such person and the municipality are 
liable in damages to any one injured as the result of such 
obstruction or defect. The municipality is liable because it 
has failed to fulfill its duty to use reasonable care to keep its 
streets in a reasonably safe condition. The person creating 
the obstruction or defect is also liable to the person injured, 
because it was the act of the former, either of commission or 
omission, which caused the injury. 

In the case of Way v. Ejdimis , 66 App. D. C. 92, S"> F. (2) 
2">S, the owner of property had, with the permission of the 
District of Columbia, placed trapdoors in the public parking 
leading to a cellar under the house on such property. These 
trapdoors were permitted to become defective. When a person 
stepped upon them, they gave way, precipitating such person 
into the cellar beneath. This court held both the property 
owner and the District liable. 

The situation Here is not changed by the fact that appellees 
had leased the first floor of their two-story building to the 
Sanitary Grocery Company. (App. 113.) In the case of 
Security Savings t£* Commercial Hank v. Sullivan, 49 App. 
D. C. 119, 261 F. 461, the bank had constructed a vault which 
extended under the sidewalk from the basement of a building 
it owned. Before the accident, the bank had leased the first 
floor and basement of the building to a drug company. One 
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of the glass blocks in the cover of the vault became broken 
or misplaced, causing the plaintiff there to fall. The question 
presented was the liability of the lessor bank. In holding 
the bank liable, this court said: 

“The defendant bank here retained control over a 
portion of the building, and we think the safe rule, 
and one which has been sustained by able authority, 
is that, where a property owner, for the benefit of his 
property, secures an easement from the city to con¬ 
struct a vault or extension of the basement under the 
sidewalk, with permission to place in the sidewalk 
basement doors, a coal hole, or, as in this instance, 
i a contrivance for lighting the vault and basement, so • 
long as he retains any control whatever over the 
1 premises, he should be required to see that the condi- 
i tion thus created is kept safe and in good repair. 
******* 

“In the present case the defect is not in the base¬ 
ment. or the vault under the sidewalk, but in the side¬ 
walk, which is used in common by the public and all 
persons entering and leaving the premises of defend¬ 
ant bank. While incidentally it furnished light to 
the vault, it, in fact, is a part of the sidewalk, which, 
i by virtue of its permit from the city, the bank has 
obligated itself to keep in repair. It is an appurten¬ 
ance belonging to the premises for the use in com- 
i mon of the general public and all persons connected 
with or occupying the building, which the owner is 
required to maintain in safe condition as long as it 
retains control of a portion thereof.” 

This court further said: 

“It may be suggested, though of no importance in 
our view of the proper conclusion to be reached in 
i this case, that there is nothing in the record to indi¬ 
cate that the bank could not have repaired the de¬ 
fect from the sidewalk without entering the demised 
premises; nor does it appear that defendant would 
! have been a trespasser, had it. through its agents, en- 
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tered the basement to repair the light, if such entry 
was necessary/’ 

Here, also it may be remarked that the defect was created 
by appellees, that it remained unchanged from the time it 
was created down to the date of the accident, and that, since 
it was on public space, it could have been corrected without 
going upon the portion of the premises leased to the Sanitary 
Grocery Company. 

It is well settled that, where a municipality has been com¬ 
pelled to respond in damages as a result of a defect in a street 
caused by another, the municipality has a right of action over 
against the person causing the defect. In other words, the 
parties are not in pari delicto, and the law implies a contract 
on the part of the person causing the defect to indemnify the 
municipality against any loss it may sustain by reason of such 
defect. 

In the leading case of Washington Gaslight Co. v. District 
of Columbia, 161 U. S. 316. the Gaslight Company had prop¬ 
erly installed a stopcock box in the public sidewalk. This box 
became defective through neglect, and a person was injured 
by stepping into it. The injured person sued the District of 
Columbia and recovered a judgment. The District thereupon 
brought an action against the Gaslight Company for indem¬ 
nity. In sustaining the right of the District to maintain the 
action, the court said: 

“Second. Had the District a cause of action against 
the Gas Company resulting from the fact that it had 
been condemned to pay damages occasioned by the 
defective gas box, which it was the duty of the Gas 
Company to supervise and repair? 

“An affirmative answer to this proposition is ren¬ 
dered necessary by both principle and authority. This 
court said in Chicago v. Robbins, 67 U. S. 2 Black, 

418, 422: ‘It is well settled that a municipal cor¬ 
poration having the exclusive care and control of the 
streets is obliged to see that they are kept safe for 



14 


the passage of persons and property, and to abate all 
nuisances that might prove dangerous; and if this 
plain duty is neglected, and any one is injured, it is 
liable for the damages sustained. The corporation 
has, however, a remedy over against the party that is 
in fault, and has so used the streets as to produce the 
injury, unless it was also a wrongdoer/ And the 
same doctrine is reiterated in almost the identical 
language in Robbins v. Chicago, 71 U. S. 4 Wall. 657. 
670.” 

i That case differs from the present case only in two un¬ 
important particulars. There, the original installation of the 
stopcock box was proper and the defect was caused by neglect 
to maintain the box in a safe condition; here, the box was 
originally installed so as to create a dangerous condition. 
There, the defective condition had existed for two or three 
vl'eeks; here the condition had existed for about ten years. 

So far as we have been able to find, the courts make no 
distinction, with respect to the municipality’s right of action 
over, between defects in a highway caused by original con¬ 
struction and those caused by neglect in maintenance. 

City of Ft. Worth v. Pen Lublic Oil Co., 122 Kan. 

369. 252 P. 26S. 

Byne v. City of Americus, 6 Ga. App. 4S. 64 S. E. 2S5. 
Baillic v. City of Wallace, 24 Idaho, 706, 135 P. S50. 
Astoria v. Astoria & Columbia River Ry. Co., 67 Ore. 

53S, 136 P. 645. 

B. & O. R. R. v. Howard County, 111 Md. 176, 73 A. 

656. 

Degeneres v. Pan-American Petroleum Corp. (La. 

App.) 153 S. 481. 


The cases, with a single exception, do not regard the time 
element as affecting a city’s right to indemnity. In the case 
of Byne v. City of Americus, supra, which was an action 
brought by a city for indemnity, the general rule is stated as 
follows: 
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l 

“If the owner placed an obstruction over the side¬ 
walk of the city, which was defectively constructed, 
or if she maintained it in an unsafe condition, she 
would be liable for any damages caused by such de¬ 
fective construction or condition, and the fact that 
the city may have been also negligent in allowing 
such unsafe obstruction to be erected over the side¬ 
walk, or to remain there in an unsafe condition, would 
in no wise relieve the owner from liability for her own 
negligence.” 

See also: 

City oj Des Moines v. Des Moines Water Co., 1SS 
Iowa. 24, 175 N. W. 821 (2 years). 

B. & O. R. R. Co. v. Howard County, 111 Md. 176, 73 
A. 656 (5 years). 

Ashley Borough v. Lehigh & Wilkes-Barre Coal Co., 

232 Pa. 425, 81 A. 442 (several years). 

In an exhaustive annotation in 40 L. R. A. (X. S.) 1165, 
1171, upon the right of a municipality to indemnity, it is 
said: 

“Right here Texas sounds a discordant note, as 
Texas sometimes does, the court of civil appeals tak¬ 
ing the view that if, notwithstanding its ordinance 
against the obstruction of streets, a city consents 
to or acquiesces in the piling of lumber in a street for 
a long period of time, it cannot be held to be a victim, 
free from conscious wrong, so as to avoid the opera¬ 
tion of the rule against recourse between joint tort 
feasors.” (Citing Galveston v. Gonzales. 6 Tex. Civ. 
App. 53S, 25 S. W. 978.) 

But even applying the rule followed in Texas alone, a 
directed verdict should not have been granted in favor of 
appellees, since this court, in the case of George’s Radio v. 
Capital Transit Co., 75 U. S. App. D. C. 1S7, 126 F. (2) 219, 
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has relaxed the common law rule prohibiting contribution be¬ 
tween joint tort feasors. In that case, this court said: 

“The sum and substance of the ruling in all is 
i that, where the parties are not intentional and wilful 
wrongdoers, but are made such by legal inference or 
intendment, contribution may be enforced.” 

In this case the District authorities took no part in the 
creation of the dangerous condition, and it does not even ap¬ 
pear they had any actual notice thereof. The paving was 
done without a permit. The District was not an intentional 
or wilful wrongdoer. It was held liable solely upon the theory 
it neglected its duty to keep its street in a reasonably safe 
condition. Even if denied indemnity under the Texas rule, 
it was entitled to contribution under the doctrine of the 
Georges Radio case. 

The court below, in granting a directed verdict in favor of 
appellees as against both the original plaintiff and the Dis¬ 
trict. said (App. 9S): 

“The Court. Gentlemen, the Court hasn’t any 
doubt about the situation here. The Court thinks 
that all the evidence shows that the District of Co¬ 
lumbia adopted the paving as their own for public 
purposes, and that in so far as anything in the paving 
that they did not like, if there was anything that they 
did not like they could have fixed it. The Court 
has not the slightest doubt that the District of Co¬ 
lumbia is solely responsible for that situation, if there 
is any responsibility on anybody. 

“And the Court grants the motion for a directed 
• verdict for the defendants on the cross claim, and also 
on the plaintiff’s claim.” 

This ruling, we submit, has no support either in law or in 
fact. 

So far as we have been able to find, there is not a single 
case holding that, where one creates a dangerous condition 
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in a street, the mere lapse of time results in the exoneration 
of the person causing the defect for injuries resulting there¬ 
from and shifts the entire responsibility to the municipality. 
In Houston Belt & Terminal Ry. Co. v. Scheppelman (Comm, 
of App. of Texas), 235 S. W. 206, where the defect had existed 
for several months, the court said: 

“With reference to the contention that the city of 
Houston alone is liable, it is our view that no person, 
with or without the consent of the municipality, can 
actively render a highway or sidewalk of a munici¬ 
pality unsafe for public use, without, as a rule, being 
liable to a traveler who suffers injury thereby. The 
breach of its duty by the municipality to restore the 
highway or sidewalk to a reasonably safe condition 
and maintain it in that condition—in other words, its 
passive neglect—furnishes no defense to an action 
for damages against the party whose active negligence 
rendered the highway or sidewalk dangerous. Gates 
v. Penn. Ry. Co., 150 Pa. 50, 24 Atl. 63S, 16 L. R. A. 

OOO. ‘ 

And only in Texas is it held that the continued existence 
of the defect affects the right to indemnity. 

Likewise there is nothing in the record to show that the 
District had “adopted the paving as its own for public pur¬ 
poses.” It does not appear that the District had actual knowl¬ 
edge of the paving by appellees. They did the work without 
a permit. (App. 57, 59.) It was not done for the benefit of 
the District. The sidewalk on Georgia Avenue had been paved 
for many years. (App. 94.) The District never paves the 
public parking at District expense (App. 95), and the paving 
of the parking by appellees did not relieve the District of 
doing work it otherwise would have done. Obviously, ap¬ 
pellees paved the parking for their benefit to make their show 
window more accessible to the public. 

It was argued by counsel in the court below that the water 
stopcock box which caused the accident was installed, not for 
the benefit of appellees’ property, but solely for the benefit of 
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the District, so that it could turn the water off in case the 
water rent was not paid. As subsequently pointed out, we do 
not regard it as material whether the stopcock box was for ap¬ 
pellees 4 benefit or not. If it is material, a question of fact was 
presented for determination by the jury. Barrett, a plumbing 
and sanitary engineer of the District, testified (App. GO), in 
response to a question by the court “How does that (the stop¬ 
cock box) benefit the owner of the property?” as follows: 

“This. sir. benefits the owner of the property by 
the fact that if this property were vacant, or some¬ 
thing happened on the inside, then this could be 
turned off without digging up the sidewalk and pave¬ 
ment and so forth. Second, if the place becomes 
vacant in the wintertime it is the general practice to 
drain the plumbing and heating. The pipe inside of 
the house would not accomplish that; you have got 
to get back to this valve and drain that off in order 
that no water will be in this (indicating). This is 
i down four feet in the ground, protected from any 
freeze.” 

If there is any doubt as to whether this stopcock box was 
a benefit to the owner, it was a question which should have 
been submitted to the jury, and it was error to refuse to do 
so. But even if the stopcock box was not for the benefit of 
the appellees, the paving of the parking, as we have previously 
pointed out. was. 

! In the view we take of this case, it is not material whether 
the paving of the parking or the installation of the stopcock 
box was for the benefit of appellees or not. This question 
only arises when it is sought to impose upon one the duty to 
repair and maintain a street properly constructed. 29 C. J. 
078. 25 Am. Jur. 653, 054. Elliott on Roads Streets, (4th ed. 
1920), sec. 899. Here no question of the duty to repair and 
maintain is involved. The work was done by appellees in 
such a manner as to create a nuisance, and it was their posi¬ 
tive duty to abate it. Not having done so, they are responsible 
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for any injuries resulting therefrom. Suppose, for example, 
an abutting property owner, under a permit from the District, 
i should pave a portion of the sidewalk which the District other¬ 
wise would have paved, and should so construct it as to create 
1 a dangerous condition. The property owner having created 
the nuisance would be responsible therefor. But, if there was 
no defect in the original construction, the property owner 
would not be liable for defects resulting from wear and tear 
since he was under no duty to repair and maintain. This 
distinction is pointed out in the case of Braelow v. Klein, 100 
X. J. L. 156, 125 A. 103. as follows: 


“We have, therefore, presented the construction of 
a footwalk in a public highway so far out of align¬ 
ment with the true pavement level as to constitute a 
danger in its use, and the continuance of that condi¬ 
tion by the defendant without any effort on his part 
to correct the misalignment or to remove the danger. 
It is difficult to escape the conclusion of law that he 
would be chargeable with at least maintaining a 
nuisance in the public highway. The defendant 
sought to bring the case within the rule as determined 
by the Supreme Court in Rupp v. Burgess, 70 X. J. 
Law, 7, 56 Atl. 166, that there is no duty resting on 
the owner of premises abutting on a public street to 
keep the sidewalk in front of his property in repair, 
but the distinction is obvious. In the one case the 
whole construction is a nuisance in its inception, and 
does not cease to be such in the control of subsequent 
owners of abutting property, while in the other the 
wear and tear of the elements and public use tend to 
impair and possibly render dangerous a walk that was 
originally safe and innocuous. For these latter the 
owner is in no wise responsible, and hence under no 
obligation to correct.” 

See also: 

Elliott on Roads & Streets, 4th ed. 1926, sections 
S9S, S99. 
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25 Am. Jur. 653, 656. 

Degeneres v. Pan-American Petroleum Corp. (La. 
App.), 153 S. 481. 

Gainfort v. 229 Raritan Ave. Corp., 127 X. J. L. 409. 

22 A. (2) 893. 

Atkinson v. Sheriff Motor Co., 203 Iowa, 195, 212 
X. W. 4S4. 

Equitable Life Assur. Soc. v. McClellan, 286 Ky. 17, 

149 S. W. (2) 730. 

Scearce v. Mayor, 33 Ga. App. 411, 126 S. E. 8S3. 
i Smith v. St. Louis-San Francisco Ry. Co. (Mo. App.), 

275 S. W. 53. 

Of course, where one makes lawful use of a street for his own 
benefit, as by placing therein a stopcock box or a cover to a 
cellar or vault ( Washington Gaslight Co. v. District of Colum¬ 
bia. supra. Way v. Efdimis, supra, and Security Savings & 
Commercial Bank v. Sullivan, supra), the duty of such person 
does not end with proper original construction. Since he is 
using the street for his benefit, the law imposes upon him the 
duty of maintaining his appliances in safe condition. There¬ 
fore, in determining whether one is responsible for defects oc¬ 
curring after the original construction, the question of bene¬ 
fit becomes important. But in this case, no question of negli¬ 
gent maintenance is involved. The original construction con¬ 
stituted the nuisance. 

The adoption of the ruling of the court below as the law 
of this District would have far-reaching results. It would say 
to a person, you may create a dangerous condition in the pub¬ 
lic street, and, after a lapse of time, you are relieved of your 
duty to abate the nuisance, are absolved of all liability for 
future accidents even to persons injured thereby, and the 
District alone will be held responsible. The person creating 
the nuisance knows he has created it. The District in most 
cases does not. If such person is relieved of liability for main¬ 
taining the nuisance, the number of dangerous conditions will 
be certain to increase, with a proportionate increase in the 
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i number of persons injured, for whose injuries the taxpayers of 

! the District must pay. The ruling of the court below, ob¬ 

viously, cannot be the law. 


II 

The Evidence Shows that Appellees Created the Condition 
Which Caused the Accident. 

The evidence shows that prior to June 24, 1930, one Walsh 
i was the owner of the premises in front of which existed the 
I stopcock box over which plaintiff fell and that on that date he 
i sold ihe property to appellees. (App. 39.) At the time ho 
sold the building, the parking was not on a level with the side¬ 
walk. A concrete coping five and one-half inches high at one 
end and six or seven inches high at the other extended along 
the inside of the sidewalk and the parking between the cop- 
i ing and the building was covered with concrete to the level of 
the coping (App. 4”).) After the appellees purchased the 
property it was extensively remodeled and the concrete in the 
parking was removed and the parking was repaved at the 
level of the sidewalk on Georgia Avenue. (App. 19. 4S.) It 
also appears that the remodeling took place in July or August 
of 1930 (App. 55) and that, when the remodeling was com¬ 
pleted, the stopcock box was in the same condition as it was 
| at the time of the accident. (App. 92, 93.) The evidence 
1 further shows that the stopcock box was rendered immovable 
by the concrete around it and that in order to make the stop¬ 
cock box flush with the sidewalk it was necessary to remove 
the cover and break away the top of the box below the level 
of the sidewalk. (App. SO.) Evidence was also offered to 
prove that the parking was not paved by the District of 
Columbia, as it was shown that the paving did not conform 
with the District of Columbia specifications (App. 2S, 74) 
and also that the District paves the public parking only at the 
i request of abutting property owners and at their expense. 
(App. 95.) An examination of the records of the District 
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failed to disclose any permit issued for the paving of this 
parking and the appellee Alphonse J. Vignau admitted that 
at no time had he made application to the District to pave the 
parking and at no time has he paid the District for paving the 
same. (App. 59.) Paragraph 12 of the lease between ap¬ 
pellees and the Sanitary Grocery Company, dated July 12, 
1930, shows that the appellees agreed to remodel the premises. 

But one conclusion can be drawn from the testimony and 
that is that appellees, without a permit, paved the parking, 
leaving the stopcock box in exactly the same condition as it 
was at the time of the accident. Under these conditions, they 
are clearly liable to the District of Columbia and the District 
was entitled to a judgment of indemnification against them. 
The court below committed error when it directed a verdict 
in favor of appellees. 


CONCLUSION 


For the reasons hereinabove set forth, it is respectfully 
submitted the judgment of the court below was wrong and 
should be reversed. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8678 


DISTRICT OF COLUMBIA, A MUNICIPAL CORPORA¬ 
TION, Appellant , 

v. 

ALPHONSE J. VIGNAU AND JOSEPHINE VIGNAU, 

Appellees. 


BRIEF ON BEHALF OF APPELLEES. 


STATEMENT OF THE CASE. 

The appellant in its cross-complaint charged “that prior 
to December 31, 1940, in violation of law, the cross-defen¬ 
dants Vignau or the cross-defendant, Sanitary Grocery Co., 
Inc., paved or caused to be paved the public parking lying 
between the existing public sidewalk and said building, 
without first having obtained a permit from this defendant 
so to do; that prior to the time the defendants, Vignau, be¬ 
came the owners of said premises, there had been installed 
in the parking between the sidewalk and the building, for 
the service of said building, a water service pipe line with 
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a stop-cock valve which said stop-cock was installed by one 
of the predecessors in title of cross-defendants, Vignau, 
and which said stop-cock valve and the box in which said 
valve was housed became the property of the cross-defen¬ 
dants, Vignau, at the time said cross-defendants became 
the owners of said premises; that at the time of the paving 
of said parking the cross-defendants, or either of them, neg¬ 
ligently left or caused to be left the said stop-cock box and 
cover thereof, above the surface of the paved parking, and 
maintained the said stop-cock box and cover thereof above 
the surface of the said paved parking.’’ (App. 6.) 

The alleged installation and maintenance of the stop-cock 
box were charged to have been in violation of certain mu¬ 
nicipal regulations set out in the cross-complaint. (App. 
7, 8, 9.) 

The foregoing allegations were denied by the appellees. 
(App. 11.) 

There was no proof that the laying of the pavement or 
the installation of the stop-cock box, alleged to have been 
the cause of the accident, was done by the appellees. 

Appellant’s witness Griffin testified that he has custody 
of applications made to the District for permission to pave 
public space. He was not able to find an application or 
permit for such paving at 4801 Georgia Avenue. Portions 
of these records in the custody of the witness have been 
mislaid or misfiled. If the District did the paving, there 
would be no application or permit therefor. (App. 58.) 

Boswell, a former employee of the appellant, testified 
that on September 2, 1930, he was directed by his foreman 
to go to 4801 Georgia Avenue and lower the water meter 
which was above grade. (App. 17.) There was no stop¬ 
cock box there. (App. 21, 22.) If the stop-cock box was 
above grade, the witness would have lowered it also. Those 
were his orders. (App. 24.) The stop cock is used to cut 
off the flow of water to an occupant who fails to pay his 
water rent, “or when it is necessary to change the meter, 
or anything that is wrong.” (App. 25.) 
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Boswell’s foreman was not called to testify how he 
learned of the work being done at that time, nor was his 
failure to testify explained. The record does not disclose 
that any steps were then taken by appellant to stop the 
work, require a permit therefor, or to prosecute the guilty 
party under the regulation. 

Barrett, an employee of the appellant, testified that the 
stop cock is required by the District to be in the sidewalk. 
(App. 62.) If any change is made in a public walk, the 
District, if it knows about it, sends a man to change the 
grade of the stop-cock box. (App. 62, 63.) 

Bourgeois, an employee of appellant, testified that if ap¬ 
plication for paving parking is made, the District checks 
everything in the area, and if the water meter or stop-cock 
box are above grade, they would be adjusted. (App. 75, 
76.) 

Filliebrown, a District employee, testified that if the Dis¬ 
trict had paved the parking and knew that the water meter 
box was above grade, it would lower the box to the desired 
grade. Meter and stop-cock boxes would have to be brought 
to the grade. (App. 30, 31.) 

The condition of the stop-cock box, as shown on plain¬ 
tiff’s Exhibit 1, has remained the same, to the knowledge 
of the District, up to a month before the trial. (App. 38.) 

Hedgecock, in the service of the District for eighteen years 
as construction engineer, testified that the appellant does 
not send anybody out to inspect meters or stop-cock boxes 
unless somebody has made application for a permit to pave 
the parking. “Naturally, we can not send anybody out 
unless we know about it.” If the work was handled in the 
normal way, with an application to do the paving, it would 
be done under District supervision. (App. 97, 98.) 

Walter, a witness called by the District, testified that he 
was employed by the Sanitary Grocery Company in 1930. 
He did not see the parking space graded or the dirt there 
without any coping before the concrete was laid. He did 
not know who did the paving of the parking. (App. 92, 93.) 

Mrs. Stine, called as a witness by the plaintiff, testified 
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that she has lived near the scene of the accident since Feb¬ 
ruary 22, 1924, and frequently went into the store at 4801 
Georgia Avenue. (App. 53.) She could not say that any¬ 
thing was done with the parking space between the side¬ 
walk and bay window at the time the building was re¬ 
modeled. (App. 56.) 

Mrs. Wharton, called by the plaintiff, testified that she 
thought no changes in the paving were made since 1925, and 
that it was the same as at the time of the accident, (R. 91); 
she thought the walks were laid about 1925, shortly after 
she moved into the vicinity. The portion of the parking 
where the stop cock box is located was paved prior to 1930. 
(R. 95.) 

The appellee, Alphonse J. Vignau, called as a witness 
by the District, testified that he never applied for a permit 
to pave the parking space between the sidewalk and the 
building and never paid the District for paving that space. 
He was not asked whether he had paved or caused the space 
to be paved. (App. 59.) 

i Walsh, called by the plaintiff, testified that he conveyed 
the property in question to the appellees in June, 1930. 
(App. 39.) In response to the question by the court, “Now, 
who, if you know, put in this sidewalk within this parking, 
so-called parking space?”, he replied, “I do not know.” 
(App. 42.) 

The Court stated to counsel that he would permit addi¬ 
tional testimony to show who paved the parking about the 
stop-cock box, but no further evidence was adduced. (R. 
278.) 

There was no direct testimony that the District did not 
pave the parking space in question. 

The lease between the appellees and the Sanitary Groc¬ 
ery Company, which required the owners to make certain 
alterations to the demised premises, in accordance with 
plans and specifications therein referred to, was received 
iri evidence, but the plans and specification showing the 
character and extent of the alterations to be made, although 


5 


available, were neither called for nor offered by the appel¬ 
lant. (App. 113,117.) 

No question of negligence in the maintenance of the stop 
cock box is here involved, for on page 20 of the District’s 
brief it is said: 

“But in this case no question of negligent mainte- 
ance is involved. The original construction consti¬ 
tuted the nuisance.” 

SUMMARY OF ARGUMENT. 

There was no evidence from which the jury could properly 
find that the appellees either paved the parking or installed 
the stop-cock box. To have submitted the case to the jury 
on the evidence adduced would have permitted it to specu¬ 
late as to who did these things. 

If permitted to guess, the jury might, with equal pro¬ 
priety, have found that the acts complained of w r ere done 
either by the Sanitary Grocery Company, the District or 
the appellees. This being true, the District, on whom the 
burden rested, did not establish its case against the appel¬ 
lees to the exclusion of the others. 

ARGUMENT. 

The cross-complaint charges that either the appellees 
or the Sanitary Grocery Company committed the acts 
claimed to have caused the accident. There was no evi¬ 
dence upon which the jury could properly find which, if 
either, of the defendants committed those acts. Indeed, 
there was no direct evidence that the District itself did not 
pave the parking and install the stop-cock box. It is clear 
that the District officials knew that work was being done 
there which resulted in leaving the water meter above the 
grade of the parking, for it sent its employee, Boswell, to 
lower the meter to grade. How did the District obtain this 
information unless a permit had been issued or it was doing 
the work itself? No application for permission to pave the 
parking was made by the appellees. Did the Sanitary Gro¬ 
cery Company seek such permission? There is no direct 
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evidence that it did not. It was in possession of the prem¬ 
ises on September 2, 1930, the day the District sent Bos¬ 
well to change the grade of the water meter. If no permit 
had been issued, and the District was not itself doing the 
work, why did it not either stop the work until a permit 
issued, or prosecute the guilty party under the appropriate 
regulation? It did neither and offers no explanation for 
its failure so to do. 

When the evidence tends equally to sustain either of two 
inconsistent propositions, neither of them can be said to 
have been established by legitimate proof. A verdict in 
favor of the party bound to maintain one of those proposi¬ 
tions against the other is necessarily wrong. 

In Pennsylvania R. Co. v. Chamberlain, 288 U. S. 333-339, 
77 iL. ed. 819, 823, the action was brought to recover for 
the death of a brakeman alleged to have been caused by 
the negligence of the railroad company. The deceased, at 
the time of the accident, was assisting in breaking up and 
making up trains and in the classifying and assorting of 
cars in the yard of the railroad. It was alleged that while 
the deceased was riding a cut of cars, other cars ridden bv 
fellow employees were negligently caused to be brought 
into violent contact with those upon which the deceased 
was riding, with the result that he was thrown therefrom 
to the track and run over by a car or cars inflicting injuries 
from which he died. There was no direct proof of the al¬ 
leged collision between the two cuts of cars. One witness, 
however, testified that he heard a loud crash at about the 
time of the accident and saw the two cuts of cars moving 
together without the deceased. In approving a directed 
verdict for the railroad, the court said: 

“We, therefore, have a case belonging to that class 
i of cases where proven facts give equal support to each 
of two inconsistent inferences; in which event, neither 
of them being established, judgment, as a matter of 
law, must go against the party upon whom rests the 
necessity of sustaining one of these inferences as 
i against the other, before he is entitled to recover. 
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United States Fidelity & G. Co. v. Des Moines Nat. 
Bank (D. C.) 145 Fed. 273, 279, 280, and cases cited; 
Ewing v. Goode (C. C.) 78 Fed. 442, 444; Louisville & 
N. R. Co. v. East Tennessee, V. & G. R. Co. (C. C. A. 
6th) 60 Fed. 993, 999 * * *. 

The rule is succinctly stated in Smith v. First Nat. 
Bank, 99 Mass. 605, 611, 612, 97 Am. Dec. 59, quoted in 
the Des Moines Nat. Bank Case (C. C. A. 8th) 145 Fed. 
273, supra; ‘There being several inferences deducible 
from the facts which appear, and equally consistent 
with all those facts, the plaintiff has not maintained 
the proposition upon which alone he would be entitled 
to recover. There is strictly no evidence to warrant 
a jury in finding that the loss was occasioned by negli¬ 
gence and not by theft. When the evidence tends 
equally to sustain either of two inconsistent proposi¬ 
tions, neither of them can be said to have been estab¬ 
lished by legitimate proof. A verdict in favor of the 
party bound to maintain one of those propositions 
against the other is necessarily wrong’.” 

In New York Central Railroad Company v. Ambrose, 280 
U. S. 486, 74 L. ed. 562, the court said: 

“In any view of the matter, the respondent (plain¬ 
tiff), upon whom lay the burden, completely failed to 
prove that the accident was proximately due to the 
negligence of the company. It follows that the verdict 
rests only upon speculation and conjecture, and can 
not be allowed to stand • * *. 

The utmost that can be said is that the accident may 
have resulted from any one of several causes, for some 
of which the company was responsible, and for some 
of which it was not. This is not enough .... 

The fact of accident carries with it no presumption 
of negligence on the part of the employer, and it is an 
affirmative fact for the injured employee to establish 
that the employer has been guilty of negligence * * *. 
It is not sufficient for the employee to show that the 
employer may have been guilty of negligence—the evi¬ 
dence must point to the fact that he was. And where 
the testimony leaves the matter uncertain and shows 
that any one of a half a dozen things may have brought 
about the injury, for some of which the employer is re- 
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sponsible and for some of which he is not, it is not for 
the jury to guess between these half a dozen causes and 
find that the negligence of the employer was the real 
cause, when there is no satisfactory foundation in the 
testimony for that conclusion.” 

In United States F. d G. Co. v. Des Moines Nat. Bank, 
145 Fed. 273, 279, action was brought against the bonding 
company to recover $5,000.00 which the bank alleged was 
lbst or stolen while the money was in the custody of Kelley, 
its paying teller. There was no direct evidence establish¬ 
ing the negligence or dishonesty of the teller but there was 
evidence that the vault in which the money was kept was 
open and accessible to a number of other employees of the 
bank. In reversing a judgment in favor of the bank, Van 
Devanter, Judge, said: 

“Passing, for the moment, the fact that Kelley neg¬ 
lected to make a daily count of the money in the reserve 
1 chest, it is plain that the evidence bearing upon the 
! cause or occasion of the loss was altogether circumstan¬ 
tial, and was as consistent with the theory that the loss 
i was occasioned solely by the personal dishonesty of 
i one of the other employees, to whom the money in its 
exposed condition was easily accessible, as with the 
i theory that it was occasioned by the personal dishonesty 
or culpable negligence of Kelley. Which theory was 
correct was left to mere conjecture. The bank had the 
burden of proof, and, as it failed to produce any evi¬ 
dence reasonably tending to establish the latter theory 
to the exclusion of the other, the guaranty company 
was entitled to a directed verdict in its favor. Asbach 
v. Chicago, etc., Ry. Co., 74 Iovra, 248, 37 N. W. 182; 
Smith v. First National Bank, 99 Mass. 605, 97 Am. 
Dec. 59; Crafts v. Boston, 109 Mass. 519; Morley v. 
Eastern Express Co., 116 Mass. 97; Searles v. Manhat¬ 
tan Ry. Co., 101 N. Y. 661, 5 N. E. 66; Ruppert v. 
Brooklyn Heights R. R. Co., 154 N. Y. 90, 47 N. E. 
971; Chicago, etc., Ry. Co. v. Rhoades, 64 Kan. 553, 68 
Pac. 58. As was well said by the Supreme Court of 
Iowa in Asbach v. Chicago, etc., Ry. Co.: 


9 


‘A theory cannot be said to be established by cir¬ 
cumstantial evidence, even in a civil action, unless 
the facts relied upon are of such a nature, and are so 
related to each other, that it is the only conclusion 
that can fairly or reasonably be drawn from them. 
It is not sufficient that they be consistent, merely, 
with that theory, for that may be true, and yet they 
may have no tendency to prove the theory.’ ” 

In Tucker Stevedoring Co. v. W. H. Gahagan, Inc., 6 F. 
(2d) 407, 410, it was said: 

“Yet sound reason, as well as settled law, demands 
that a conclusion shall not be based upon circumstantial 
evidence alone, unless the facts relied upon are of such 
a nature and are so related to each other as to exclude 
every other fair and reasonable hypothesis. If the 
facts are consistent with either of two opposing theories* 
they prove neither.” 

In Smith v. First National Bank of Westfield, 99 Mass. 
605, 97 Am. Dec. 59, an action in tort for the recovery of 
the value of bonds left with the defendant for safe-keeping 
without charge, there was no direct evidence as to whether 
the bonds were lost or stolen. A judgment for the plaintiff 
was set aside, the court saying: 

“The action is in tort, and the burden is upon the 
plaintiff throughout. In order to charge the defend¬ 
ants with the loss, he must show gross carelessness on 
the part of the bank in some respect affecting the safe 
custody of the bonds, or which occasioned their loss. 

As the case stands, the evidence furnishes no proof 
of negligence, except that which results by inference 
from the fact of loss. But theft, by either of the sev¬ 
eral persons who had access to the vault and to the 
packages, is equally open to inference from the same 
facts. For a loss in that mode, it is settled that the 
bank would not be responsible # * •. 

The plaintiff’s evidence entirely failed to exclude 
the possibility of loss by other means than negligence 
of the defendants. It'left the case, therefore, to be de¬ 
cided by mere inference, without any facts to deter¬ 
mine which of several inferences was correct. The 
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presumption of innocence would be sufficient to pro¬ 
tect the cashier and his clerks from the charge of theft; 
but that presumption will not avail to sustain the bur¬ 
den of proof in an action against the bank for negli¬ 
gence. 

There being several inferences deducible from the 
i facts which appear, and equally consistent with all 
those facts, the plaintiff has not maintained the propo¬ 
sition upon which alone he would be entitled to re- 
i cover. There is strictly no evidence to warrant a jury 
in finding that the loss was occasioned by negligence, 
i and not by theft. When the evidence tends equally to 
sustain either of two inconsistent propositions, neither 
of them can be said to have been established by legiti¬ 
mate proof. A verdict in favor of the party bound 
to maintain one of those propositions against the other 
is necessarily wrong.” 

Applying to the instant case the principles announced 
by i the foregoing authorities, it is submitted that the evi¬ 
dence adduced by the District failed to establish that the 
appellees, and not the Sanitary Grocery Company were 
guiltv of the acts charged. 

In this connection, it is significant that the Sanitary Gro¬ 
cery Company is not included in this appeal, although the 
evidence against it was just as strong, if not stronger, than 
that against the appellees. 

In Dotcy v. District of Columbia . 25 App. D. C. 232, 236, 
the plaintiff tripped over a stop cock box which protruded 
above the surface of a walk leading from the main side¬ 
walk to the entrance of a house. It was contended bv the 
District that the duty of maintaining this walk and box 
in safe condition was upon the abutting owner. This court 
said: 


“Then, as to these water plugs, they are put down 
by the municipality, and the adjacent owner has no 
control over them, and no right to interfere in any 
manner with them, except by permission of the munici¬ 
pal authorities; and whether they are placed in the 
main sidewalk or in the portion of the sidewalk lead- 
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ing to the house, if they are placed in either, it is the 
duty of the muncipal authorities to see that they do not 
become dangerous obstructions to those having occasion 
to use the sidewalks”. 

This case was followed and approved in Way v. Efdimis, 
66 App. D. C. 92, 93 ; 85 Fed. (2d) 258. 

None of the cases relied upon by the appellant presented 
for decision the question here involved. In those cases, 
there was no doubt as to who created or maintained the 
condition claimed to constitute a dangerous nuisance. In 
many of the cases the abutting owmer, for his own benefit 
or convenience, was making use of the public parking in a 
manner likely to cause injury to pedestrians passing along 
the sidewalk. Such are the cases of Washington Gas Light 
Company v. District of Columbia , 161 U. S. 316, Way v. 
Efdimis, supra, and Security Savings and Commercial Bank 
v. Sullivan, 49 App. D. C. 119; 261 Fed. 461. 

Appellant on page 16 of its brief complains that the trial 
court assigned an improper reason for its action in direct¬ 
ing the verdicts in favor of the appellees and the Sanitary 
Grocery Company. However, the motion upon which the 
court acted was based on the ground that there was no evi¬ 
dence upon which to base a verdict against the appellees. 
(Appellant’s brief 9,10.) 

It is elementary that a sound judgment may not be re¬ 
versed merely because the court assigned an illegal or in¬ 
sufficient ground for its action. 

It is accordingly submitted that since the District did 
not establish by competent evidence that the appellees and 
not the Sanitary Grocery Company or the District paved the 
parking and installed the stop cock box, the action of the 
court below in directing the verdicts was proper and should 
not be disturbed. 

Joseph T. Sherier, 

Attorney for Appellees, 
100115th Street N. W., 
Washington, D. C. 
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MARGARET J. McCATHRAN, Plaintiff , 

vs. 

DISTRICT OF COLUMBIA, A Municipal Corp., 
SANITARY GROCERY CO., INC., a Corp., 
ALPHONSE J. VIGNAU and JOSEPHINE VIGNAU, 

Defendants. 

Civil Action No. 11119 


1 AMENDED COMPLAINT FOR NEGLIGENCE 

1. The jurisdiction of this Honorable Court is predicated 
upon the amount involved, the same being over $3000. This 
amended Complaint is filed after leave of Court having been 
first had and obtained. 

2. The District of Columbia is a Municipal Corporation 
which is charged with the duty of installing and maintaining 
walks for pedestrians and the proper lighting of same, as well 
as the duty of proper policing and enforcement of laws and 
regulations in effect in the District of Columbia. The defen- 
ant, Sanitary Grocery Company, Inc., a Corporation, was on 
the date hereinafter mentioned, the occupant of premises num¬ 
ber 4S01 Georgia Ave., N. W., in the District of Columbia, 
and the land adjacent thereto. The defendants, Alphonese J. 
Vignau and Josephine Vignau were, on said date, and long 
prior thereto, the owners of said premises and land. 

3. On December 31, 1940, the plaintiff, a pedestrian, while 
walking in a southerly direction on Georgia Avenue, and as 
the result of the negligence of the defendants, or one or more 
of them, tripped and fell over an obstruction or protrusion 

1 
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in the sidewalk or parking adjacent to said premises 4801 
Georgia Ave., N.W. in the District of Columbia, which side¬ 
walk or parking was installed and/or maintained by 
2 the defendants, or one or more of them, for the use 
of pedestrians. Said obstruction or protrusion was 
negligently created or installed, maintained or permitted to 
remain or exist, without proper lighting or warning to pedes¬ 
trians, by the said defendants, or one or more of them, which 
defendants, or one or more of them, negligently violated, or 
allowed to be violated, the following plumbing, water, police 
and other regulations lawfully made and promulgated by the 
Board of Commissioners of the District of Columbia, which 
were in effect at the time and place above-mentioned, to wit:, 

i Section 1, Article IV of the Police Regulations of the 
District of Columbia, reading in part as follows: 

“The Public parking on streets and avenues of the 
District of Columbia shall be under the immediate care 
I and keeping of the owners or occupants of the premises 
abutting thereon. * * *” 

Section 2, Article VIII of the Police Regulations of the 
i District of Columbia reading in part as follows: 

“* * * No person shall place or maintain in the footway 
of any pavement any stopcock box, street washer, vent, 
i vault, cover, cellar door, or any hinge which shall pro¬ 
ject above the level of the pavement, nor any vault cover 
with a smooth surface.” 

Section 50 of the Plumbing Regulations of the District 
of Columbia, reading as follows: 

“No person shall lay or cause to be laid any water 
service pipe unless the same shall be provided with a 
stopcock or gate valve of material and construction ap¬ 
proved by the engineer commissioner, and an extension 
stopcock box of pattern approved, with a nondetachable 
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cover. Every stopcock box provided for as above shall 
have cast upon its cover the word ‘Water’. 

“Stopcocks and soldering nipples for all water service * 
pipes shall be furnished by the water department, the 
charges therefor being determined from time to time, 
and no other stopcocks or soldering nipples shall be used 
in such work.” 

That portion of the Water Regulations of the District 
of Columbia, adopted by the Commissioners of the Dis¬ 
trict of Columbia on July 9, 1926, reading as follows: 

“All persons taking water are hereby required to keep 
their service pipes and fixtures connected with such serv¬ 
ice pipes in good condition and repair, and protected 
from frost, at their own expense, to prevent all unneces¬ 
sary waste of water, and keep the trench in which their 
service pipe was laid, from the main to the building line, 
in good order and condition. 

“Covers for street washers and stopcock boxes in the 
sidewalks or roadways must, when not in use. be 
kept securely screwed down and not project above 
the sidewalk or roadway. 

“The Commissioners reserve the right whenever they 
may deem it necessary in order to furnish the supply re¬ 
quired for domestic purposes, to cause the flow of water 
to be discontinued for all other purposes.” 

That portion of an order made and promulgated by the 
Commissioners of the District of Columbia on June 19, 
1920, reading in part as follows: 

“All persons taking water are hereby required to keep 
their service pipes and fixtures connected with such serv¬ 
ice pipes in good condition and repair, and protected from 
frost, at their own expense; to prevent all unnecessary 
waste of water, and keep the trench in which their service 
pipe was laid, from the main to the building line, in good 
order and condition. 
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* * 

“Covers for street washers and stopcock boxes in the 
sidewalks or roadways must, when not in use, be kept 
securely screwed down and not project above the sidewalk 
or roadway.” 

1 4. As a result of the aforesaid negligence and violation of 
said regulations, the plaintiff was seriously and permanently 
injured about the knee and limb and body and suffered a per¬ 
manent impairment of her nervous system, suffered great pain 
of body and mind, was prevented and will in the future be pre¬ 
vented from performing the usual duties of the employment 
in which she was engaged and has lost and in the future will 
lose her usual emoluments therefrom, and has incurred ex¬ 
penses for medical attention and hospitalization, which she 
estimates will amount to about $1500, and in the future will 
require further medical attention and hospitalization with 
consequent loss to her. 

Wherefore, plaintiff demands judgment against the defend¬ 
ant the District of Columbia, or against Sanitary Grocery 
Company, Inc., a Corporation or against Alphonese J. Vignau 
and Josephine Vignau, or against any or all of them in the 
sum of $15,000.00 and costs. 

4 ANSWER OF THE DISTRICT OF COLUMBIA TO 
THE AMENDED COMPLAINT AND CROSS¬ 
COMPLAINT AGAINST DEFENDANTS, VIGNAU AND 
SANITARY GROCERY CO., INC. 

i FIRST DEFENSE 

i The Complaint fails to state a claim against this defendant 
upon which relief can be granted. 

SECOND DEFENSE 

; 1. This defendant admits the allegations of paragraphs 
numbered one and two of the Complaint. 

2. This defendant is without knowledge or information 
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sufficient to form a belief of the allegation in paragraph three 
of the Complaint, that on December 31, 1940 the plaintiff, a 
pedestrian, while walking in a southerly direction on Georgia 
Avenue, tripped and fell over an obstruction or protrusion 
of the sidewalk in the parking of premises 4S01 Georgia Ave¬ 
nue, Northwest. This defendant admits that the regu- 
o lations alleged in said paragraph were in effect at the 
time and place above mentioned. This defendant ad¬ 
mits that it installed and maintained the public sidewalk of 
Georgia Avenue at the location alleged but denies that it in¬ 
stalled the paving of the parking space between said public 
sidewalk and the building line at said location. This defend¬ 
ant denies that it was guilty of negligence in the construc¬ 
tion, installation or maintenance of said street and denies 
the remaining allegations of said paragraph that relate to this 
defendant. 

3. Defendant is without knowledge or information sufficient 
to form a belief as to the allegations contained in paragraph 
four of the Complaint. 

THIRD DEFENSE 

Defendant says that if an obstruction or protrusion did 
exist in the sidewalk as alleged, it was an inconsequential 
defect. 


FOURTH DEFENSE 

The injuries and damges alleged to have been sustained by 
plaintiff were caused by the negligence or contributory negli¬ 
gence of the plaintiff. 

CROSS-COMPLAINT OF DEFENDANT, DISTRICT OF 
COLUMBIA AGAINST THE DEFENDANTS. ALPHON- 
ESE J. VIGNAU AND JOSEPHINE VIGNAU and SANI¬ 
TARY GROCERY CO. INC. 

The defendant, the District of Columbia, by way of cross 1 
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claim against the defendants, Alphonese J. Vignau and Jose¬ 
phine Vignau, and Sanitary Grovery Co., Inc., a corporation, 
states as follows: 

1. That said defendants, Vignau, became owners of record 
of premises 4801 Georgia Avenue, Northwest, on, towit, 
June 24, 1930; that thereafter the cross-defendants, Vignau', 
leased said premises to the cross-defendant, Sanitary 
(j Grocery Co., Inc., a corporation, and Sanitary Grocery 
Co., Inc., thereafter moved into and continuously there¬ 
after occupied said premises and was occupying said premises 
at the time of plaintiff’s alleged accident; that prior to Decem¬ 
ber 31. 1940, in violation of law, the cross-defendants Vignau 
or the cross-defendant, Sanitary Grocery Co., Inc., paved or 
caused to be paved the public parking lying between the exist¬ 
ing public sidewalk and said building, without first having 
obtained a permit from this defendant so to do; that prior 
to the time the defendants. Vignau, became the owners of 
said premises, there had been installed in the parking between 
sidewalk and building, for the service of said building, a water 
service pipe line with a stop-cock valve which said stop-cock 
was installed by one of the predecessors in title of cross¬ 
defendants. Vignau, and which said stop-cock valve and the 
box in which said valve was housed became the property of the 
cross-defendants, Vignau, at the time said cross-defendants 
became the owners of said premises; that at the time of the 
paving of said parking the cross-defendants, or either of them, 
negligently left or caused to be left the said stop-cock box and 
cover thereof, above the surface of the paved parking, and 
maintained the said stop-cock box and cover thereof above the 
surface of the said paved parking, in violation of the follow¬ 
ing plumbing, water, police and other regulations, lawfully 
made and promulgated by the Board of Commissioners of the 
District of Columbia, which were in full force and effect at 
the time and place above mentioned: 

Section 1, Article IV of the Police Regulations of the Dis¬ 
trict of Columbia, reading in part as follows: 


■ *■ ■ '*■ u * ' ■* ** / 


DISTRICT OF COLUMBIA VS. A. J. AND J. VIGNAU 


“The public parking on streets and avenues of the 
District of Columbia shall be under the immediate care 
and keeping of the owners or occupants of the premises 
abutting thereon, * * *” 

Section 2. Article VIII of the Police Regulations of the 

District of Columbia reading in part as follows: 

“* * * Xo person shall place or maintain in the foot¬ 
way of any pavement any stopcock box, street washer, 
vent, vault, cover, cellar door, or any hinge which shall 
project above the level of the pavement, nor any vault 
cover with a smooth surface.” 

Section 50 of the Plumbing Regulations of the District 
of Columbia, reading as follows: 

“Xo person shall lay or cause to be laid any water serv¬ 
ice pipe unless the same shall be provided with a stopcock 
or gate valve of material and construction approved by 
the engineer commissioner, and an extension stopcock 
box of pattern approved, with a nondetachable cover. 
Every stopcock box provided for as above shall have cast 
upon its cover the word ‘Water’. 

“Stopcocks and soldering nipples for all water service 
pipes shall be furnished by the water department, the 
charges therefor being determined from time to time, and 
no other stopcocks or soldering nipples shall be used in 
such work.” 

• 

That portion of the Water Regulations of the District of 
Columbia, adopted by the Commissioners of the District 
of Columbia on July 9, 1926, reading as follows: 

“All persons taking water are hereby required to keep 
their service pipes and fixtures connected with such serv¬ 
ice pipes in good condition and repair, and protected from 
frost, at their own expense; to prevent all unnecessary 
waste of water, and keep the trench in which their service 
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pipe was laid, from the main to the building line, in good 
order and condition. 

“Covers for street washers and stopcock boxes in the 
sidewalks or roadways must, when not in use, be kept 
securely screwed down and not project above the side¬ 
walk or roadway. 

“The Commissioners reserve the right whenever they 
may deem it necessary in order to furnish the supply re¬ 
quired for domestic purposes, to cause the flow of water 
to be discontinued for all other purposes.” 


That portion of an order made and promulgated by the 
Commissioners of the District of Columbia on June 19. 

1920, reading in part as follows: 

“All persons taking water are hereby required to 
keep their service pipes and fixtures connected 
with such service pipes in good condition and repair, and 
protected from frost, at their own expense, to prevent all 
unnecessary waste of water, and keep the trench in which 
their service pipe was laid, from the main to the building 
line, in good order and condition. 

U* * * 

“Covers for street washers and stopcock boxes in the 
sidewalks or roadways must, when not in use, be kept 
securely screwed down and not project above the side¬ 
walk or roadway.” 

Article IV. Sections 3 and 4 of the Police Regulations 
of the District of Columbia, which were in force and effect 
on June 1, 1930. and have been continuously in force and 
effect from that date, reading as follows: 

“Sec. 3. No person shall, without the written authority 
of said Commissioners, change the grade of any parking, 
or pave or cover any portion thereof, or construct any 
walls, steps, coping, fences, or other structures thereon, 
and every day such changing of grade, paving, or covering 
thereof, or said walls, steps, coping, fences, or other 
structures thereon shall remain or continue, shall con- 
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stitute and be a separate offense: Provided, That nothing 
herein contained shall be construed to prevent the per¬ 
son having control of the premises abutting on isaid 
parking from sodding such parking or beautifying the 
same with flowers. Parking division fences on streets and 
avenues shall follow property lines. Parking leads shall 
not be over 6 feet in width without the approval of the 
Engineer Commissioner. Permits to cross sidewalks, ex¬ 
cept in case of building operations shall be granted by the 
permit clerk of the Engineer Department upon the appli¬ 
cation of the owner of the abutting property or his auth¬ 
orized representative under conditions similar to those 
named in the Building Regulations governing occupation 
or use of public space to guarantee against any injury to 
the sidewalk, paving, or curbing. 

No person shall use any parking for the purpose of 
drying clothes or other laundry. 

“Sec. 4. No person shall, without the permission in 
writing of the Commissioners, pave or cover with any 
permanent covering any sidewalk space or any portion 
thereof, or place any letters or advertising device thereon, 
or in or upon any sidewalk, in any manner whatever, 
either by projecting images or shadows upon the sidewalk 
by means of lenses or reflectors, or both, or in any other 
manner.” 

9 And cross-plaintiff says that if the injuries plaintiff 
alleges she sustained were due to the failure of the 
cross-defendants, or either of them, to comply with said regu¬ 
lations, or to negligence on the part of said cross-defendants, 
or either of them in failing to keep and maintain the said 
water stop-cock box of said premises in good repair and posi¬ 
tion, and if said plaintiff recovers a judgment in this cause 
against the defendant and cross-plaintiff, District of Colum¬ 
bia, because of the accident and injuries set forth in the com¬ 
plaint, this cross-plaintiff will be entitled to recover said 
damages against said defendants, Vignau, or said Sanitary 
Grocery Co., Inc., or either of them or all of them. 
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Wherefore, the cross-plaintiff, District of Columbia, de¬ 
mands judgment against the cross-defendants, Vignau, or 
against the cross-defendant, Sanitary Grocery Co., Inc., or 
against all of said cross-defendants, for such sums as it may be 
condemned to pay as damages to the plaintiff, together with 
costs. 

The defendant. District of Columbia, demands a jury trial. 

10 ANSWER OF DEFENDANTS VIGNAU TO 
AMENDED COMPLAINT 

For answer to the amended complaint filed herein, these 
defendants adopt as answer thereto so far as applicable their 
answer to the original complaint, and for further answer to 
the amended complaint aver as follows: 

FIRST DEFENSE: 

These defendants deny that they installed either the water 
stop-cock or paved the sidewalk surrounding said cock, or 
maintained, used or controlled the same. 

I SECOND DEFENSE. 

i These defendants deny that they had any knowledge or. 
notice of the alleged defective condition of the sidewalk and 
stop-cock as charged in the amended complaint and deny 
that any change in the condition of the stop-cock or pave¬ 
ment occurred between the time they acquired titled to the 
property and the date of the accident. 

THIRD DEFENSE. 

i These defendants deny that they violated any of the muni¬ 
cipal regulations set out in the amended complaint. 
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11 ANSWER OF THE DEFENDANTS VIGNAU 
TO THE CROSS-COMPLAINT OF THE DE¬ 
FENDANT. DISTRICT OF COLUMBIA 

FIRST DEFENSE. 

These defendants admit that they acquired title to the 
property in question on June 24. 1930. and thereafter leased 
the same to the defendant. Sanitary Grocery Company, Inc., 
which defendant remained in possession of the premises until 
the date of the plaintiff’s alleged accident. These defendants 
deny that they or the Sanitary Grocery Company, Inc., paved 
•or caused to be paved the public parking as alleged and aver 
the fact to be that some person unknown to thei/ paved or 
caused to be paved the public parking prior to June 24, 1930. 
These defendants admit that there was installed in the park¬ 
ing a water service pipe line with a stop-cock valve but they 
are without knowledge as to when and by whom the same was 
installed. These defendants deny that the stop-cock valve 
and the box in which it was housed became their property at 
the time they took title to the abutting premises. They deny 
the remaining allegations of this paragraph of the cross¬ 
complaint. 

******** 

44 Margaret J. McCathran, Plaintiff, on Direct Ex¬ 
amination by Mr. Swingle: 

Q. You are Margaret J. McCathran. are you? A. I am. 

Q. You are the plaintiff in this case? A. Yes. 

Q. Where do you live? * * * A. 531G Illinois Avenue, North¬ 
west. 

******** 

Q. In December. 1940. where did you live, Mrs. McCathran? 
A. I lived at 4S03, I believe it was, Fifth Street, North¬ 
west. 
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45 Q. Alone or with someone? A. With Mrs. Rebecca 
Wharton and her husband. 

******** 

Q. Where do you work? A. Georgia Avenue and Gallatin 
Street, C. «fc P. Telephone Company, 
i Q. And for whom and where did you work in December. 
1940? A. At the same address, for the C. & P. Telephone 
Company. 

Q. What is the nature of your work now and what was it 
then? A. I am operator, long distance operator. 

Q. Were you long distance operator then? A. No; I was 
not a long distance operator. 

Q. You were an operator at the time of the accident, how¬ 
ever? A. Yes, sir. 

Q. Doing what sort of work, just local work? A. Local 
work. 

******** 

Q. Now, coming down to December 31st, which is New 
Year’s Eve. 1940. around what time did you get off from 
work that evening? A. I got off from work around S:30. 

• Q. Is~that the regular time that you would get off? A. That 
is right. 

46 Q. And when you left the building, where did you 
start for? A. Toward Georgia Avenue and Decatur. 

where I had made arrangements to meet Mrs. Wharton. 

Q. Now, is that the corner where this accident occurred? 
A. That is right. 

i Q. Now, were you with someone or alone as you came down 
Georgia Avenue? A. I was alone. 

Q. Walking, I take it? A. Right. 

Q. And what time in the day or evening was it that you 
got out? A. I got out at S:30 in the evening. 

******** 

Q. Did you go any place between the time you left the 
building and the time you fell? A. Yes. 
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Q. Where? A. I went into the Peoples Drug Store and, 
also, into a little dime store, right near where I fell. 

Q. On the same side? A. On the same side. 

Q. Between what streets are they? A. The Peoples Drug 
Store is between Farragut and— 

Q. (interposing) I mean, they were both in those two blocks 
that you were walking down? A. That is right. 

47 Q. After you left the store what did you do then? 

A. I came out of the store and I started walking to¬ 
wards Decatur. It is only a door or so to Decatur. And that 
is where I fell. 

Q. What caused you to fall? A. I stumbled over a water 
meter. I thought it was a water meter. I have learned since 
that it was a water (a pause)— 

Q. Stop cock box? A. Yes. 

Q. Where did you fall? Where did you land and what 
happened to you? A. I fell and I landed on my knees; and 
I was so stunned I did not pay much attention to what was 
going on. I knew that I was there in great' pain. And these 
two people helped me up and asked me if I had fallen. I 
naturally told them Yes. I stayed there a few minutes and 
at that time my land-lady came around the corner. 

Q. Is that Mrs. Wharton? A. Yes. 
******** 

Q. Now, coming back to this particular accident itself: 
You said that two people assisted you to arise. A. That is 
right. 

4S Q. Do you know who they are, or were? A. No; I 
do not. 

Q. After you got up did they stay around or did they go? 
A. No; they just left. I just stayed there for a minute. I 
had no idea I was hurt like that. It didn’t seem like I was 
hurt that much. 

Q. How long after that did Mrs. Wharton meet you? A. 
Two or three minutes. 
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Q. Was she to have met you at that corner? A. That is 
right. 

Q. When she came what did she do? A. I told her I had 
fallen. And she said. “I guess we had better get home.” 

I We were going to go shopping, to get something for sand¬ 
wiches. But. seeing that my knee was swelling, she suggested 
that we get a cab and go home. 

i Q. Did you get a cab? A. No. We were unable to get 
one. Being New Year's Eve, there was none around. 

Q. Did Mrs. Wharton walk around and look for one, at 
this particular time, that evening? A. I don’t recall whether 
she did or not. 

i Mr. Swingle: By the way, these photographs here, will 
you mark these for me. Plaintiff’s Exhibits 1 and 2? I 
suppose we might as well start. 

I (The Deputy Clerk marked two photographs as Plaintiff’s 
Exhibits 1 and 2.) 

Mr. Swingle: You have no objection, of course, to these 
photographs. They were the ones that the pretrial Justice 
had. 

40 Q. May I show you, Mrs. McCathran, plaintiff’s Ex¬ 
hibit—photograph marked Plaintiff's Exhibit No. 1, 
and ask you whether or not you recognize what that is? 
A. I certainly do. 

Q. What is it? A. This is the thing that I stumbled over. 

Q. What do you call it, that you stumbled over, now? 
A. I thought it was a water meter at the time I stumbled;' but 
Ii since learned that—I get twisted up on them. 

I Q. Stop cock box? A. That is it; stop cock box. 

Q. This is the thing that you stumbled over? A. That is 
right. 

Q. And I show you that. Plaintiff’s Exhibit No. 2, and ask 
you whether you recognize that? A. Yes; I do. 

Q. What is that? A. That is the stop cock that I stumbled 
over. ! 

i Q. Well, now, on the evening that you stumbled over them, 
were they in the condition that these photographs show? 
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A. Yes; they were in the condition of this No. 1—the No. 2, 
please. They were in the condition of the photograph No. 1, 
as I clearly remember. 

Q. Now, have you—by the way, what was the lighting 
condition there at that particular time? A. Very poor. 

Q. And by that you mean what? A. Well, there is a light 
there; but even now it is not very light at all. 

50 . Q. What kind of light is that, store light, or city 
i light, or what? A. No store light. There is a city 

light there. 

I Q. Where is the city light? A. It is on the corner and it is 
quite high up. 

Mr. Swingle: May I show the jury this? I will show 
them to the jury in a minute. 

i# * * * * * * * 


By the Court: 

Q. Is that stop cock box right in the sidewalk? A. Yes, sir. 

******** 

(Plaintiff’s Exhibits 1 and 2 were examined by the jury.) 

Mr. Lauderdale: I think that the young lady said that 
the sidewalk was in the condition shown there on No. 1. 
Do you want her to correct that, or make a statement as to 
No. 2? 

Mr. Swingle: I will ask her. May I have number 2 and I 
will ask her. Pardon me. 

.51 By Mr. Swingle: 

Q. When you spoke about Exhibit number 1, you 
said that was the condition that it was in that night. I show 
you Exhibit number 2 and ask you about the same—num¬ 
ber 2. A. The same thing; and the reason I referred to 1 is - 
that it is so much clearer. 
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I (Five photographs were marked by the Deputy Clerk as 
Plaintiff’s Exhibits 3 to 7, inclusive.) 

Q. Now, Mrs. McCathran, these photographs that I show 
you now are marked Plaintiff’s Exhibits 3, 4, 5, 6 and 7, and 
are photographs. You have never seen them before, I take 
it. A. No; I have not. 

Q. They, were photographs taken by the District of Colum¬ 
bia and put in evidence at the pretrial. I want to ask you 
now about—you said something about a light in particular. 
Will you see if you can find one with a light on it. here? I 
will show you Exhibit number 6 and call your attention to 
the stop cock box on it. Can you tell us where the light was. 
that you were referring to, or if it shows on the picture, or if 
it' does not show? A. It does not show. 

Q. Can you tell us from this picture about where it was? 
A. No; I cannot. 

Q. While I have these—do you recognize these photographs 
as being generally of that place? A. Yes; I do. 

Q. Will you look at each of them, so that you can satisfy 
yourself? A. Uhuh. Yes; I do. 

# • * * • « « * - 

106 James Boswell 

By Mr. Swingle: 

Q. Are you Mr. James Boswell? A. James E. Boswell. 

*#«*#«** 

107 Q. Are you employed now’, Mr. Bosw’ell? A. No, 
sir; I am retired from the Water Department. 

Q. Water Department of w’hat? A. District Government. 

*«•**•«* 

A. How long ago did you retire? A. A little over a year 
ago. 

Q. How’ long had you been with the Water Department? 
A. A little over nineteen years. 
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Q. Did you happen to be in the Water Department in the 
summer and early fall of 1930? A. Yes, sir; I was. 

Q. Did you have occasion at or around then, that general 
time, to do anything, or to have a job up at or near the corner 
of Decatur Street and Georgia Avenue, Northwest? A. Yes; 

I did. 

Q. Where the Sanitary store was? A. Yes; I did. 

Q. W T hat sort of job was that? A. Adjust meter to grade.' 
Q. Adjust what kind of meter? A: Water meter. 

*•*«***« 

Q. Can you tell us, when you got there, in what condition 
you found the meter and the surrounding ground to be? A. 
The meter was just around about a couple of inches above the 
coping and— 

By the Court; 

10S Q. (interposing) The what? A. Above the grade, 
and there was a coping around the meter. 

By Mr. Swingle: 

Q. Around that bay window that leads off the sidewalk? 
A. Yes. 

Mr. Swingle: May I have that photograph here? 

Q. By the way, can you tell us when it was that you actual¬ 
ly went up there? A. September 2, 1930, I think it was. 

Q. Did you make any record of it? A. Yes, sir. 

Q. Have you got the record with you? A. Yes, sir. 

Q. The original record? A. Yes, sir; I have it in my pocket. 
Q. Can you refresh your recollection as to the exact date 
you were there? A. Yes, sir; that is right. 

Q. September 2, 1930? A. 1930; yes sir. 

Q. Now, you said that when you got there, that the meter 
was up above the level? A. Yes, sir. 

Q. Now, I call your attention to Plaintiff's Exhibit num¬ 
ber 7. Do you recognize that as being the place where you 
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were that day? A. That is the place; yes, sir. 

109 Q. Will you point out? There are two things. Which. 
is the meter and which is the other thing? A. This 

(indicating) is the stop cock box; and this (indicating) is 
the meter, here. That is the one I adjusted. 

Q. The meter is the one you adjusted? A. Yes, sir. 

Q. When you got there, back on September 2, 1930, in what 
condition did you find this parking space to be? I mean the 
space between the sidewalk at the curbstone and the bay 
window of that store on the corner. A. There was a coping 
all around here (indicating). 

Q. Will you tell us, just in words, where that coping was. 
from where to where, and how far out it extended? A. The 
meter set right close to the coping. 

By the Court: 

Q. On which side of the coping was the meter? A. On the 
inside of the coping, towards the building. 

* * * * ' * * * * 

Q. Would you mind marking, on here, where that coping 
was. beginning at its southern extension? This is the northern 
end and that would be the western side (indicating). 

Mr. Lauderdale: May I suggest that you have Mr. Bos¬ 
well come down here and stand in front of the jury and turn 
the picture around, so that they can understand what he is 
talking about? 

**•****## 

110 By Mr. Swingle: 

Q. Which is the water meter and which is the stop 
cock box? A. Right here is the water meter; and here is the 
stop cock box. 

Q. Now, you said something about a coping being around 
there? A. Yes, sir. 
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Q. Where was that coping? A. Close to the meter, around 
here. 

Q. Take the north end of this bay window, as shown on 
this picture, from where did that coping run to where? A. It 
run straight out. 

Q. And from where to where? A. Around here, and back 
this way, and all the other part of the window. 

Q. Did it come down as far as the regular sidewalk? A. It 
didn’t come down. It come on the edge, right here. 

Q. How high was the coping? A. About five or six inches 
high. 

Q. How long was the coping altogether, from the place 
where it started? 

*#***♦♦* 

• \ 

111 Q. I mean: Was it just big enough to go around 
the meter? A. Oh, no; it went all the way around the 

side of the building. 

Q. What do you mean by the side of the building? A. The 
Georgia Avenue side. 

Q. It went all along on that side of the building? A. Yes. 
sir. 

Q. Now, the water meter, was that inside or outside that 
coping? A. Inside that coping, between the coping and the 
building. 

Q. What kind of surface was there between that coping and 
the building, within that coping? A. Dirt. 

******** 

Q. How was the rest of the sidewalk paved, if it was paved? 
A. On the outside of the coping? 

Q. Yes. A. That was grass. 

Q. How near did that coping come to the sidewalk 

112 itself? A. Sort of little close to the sidewalk. 

Q. How close, an inch? A. No. sir, because the 
coping sets on the edge of the sidewalk and then projects to¬ 
wards the building. 
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Q. The coping came down to the sidewalk? A. Sure the 
coping came down to the sidewalk. 

Q. How high was that dirt inside the coping as compared 
to the level of the sidewalk? A. It was lower than the side¬ 
walk; it had all been graded out. 

Q. The dirt had been graded out? A. Yes. 

Q. What did you do when you got there? A. I lowered the 
meter pit. ' 

Q. Where? A. To this one, right here (indicating). 

Q. What distance did you lower it? A. Couple of inches. 

Q. How far was this meter, the top of it, above the level 
of the dirt when you got there, approximately? A. Above 
the dirt? 

Q. Yes, the top of the meter. A. I don’t remember that, to 
tell you the truth. 

i Q. What was the condition where the stop cock box was 
then? A. It was not there. 

Q. The stop cock box was not there? A. Yes, sir. 
i Q. Did you afterwards put it there, or did you see it 

113 there afterwards? A. No, sir. 

Q. There was not any stop cock box when you were 
there? A. Yes. 

Q. You lowered the meter box and then what did you do? 
A. I read the meter and went on about my business, 
i Q. Was there anybody else there at the time you were 
there? A. No, sir. 

i Q. Any other workmen doing anything? A. Inside the 
building; but I didn’t go inside the building. 

1 Q. Did you see them in there? A. Well, I heard them. I 
' could hear them working. 

Q. There was no one else working around that coping while 
you were out there working, was there? A. No. 

Q. Did your order require you to do anything at all about 
the stop cock box when you got there? A. No, sir. It just 
says “adjust meter grade.” That is all. 
i Q. Did you notice any place there where there was or had 
been a stop cock box? A. No; I did not. 
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Mr. Swingle: You may take the witness. 

Cross Examination 
By Mr. Lauderdale: 


114 Q. How did you happen to lower that water meter 
box? * * # A. An order from the station to do it. 

******** 

Q. What station do you refer to? A. Pump house, 
i Q. Was that the place of your employment? A. Yes, sir. 

i Q. In other words, the foreman at the Pump House would 

give you an order to do certain work? A. We had to call in 
three times a day; yes, sir. 

Q. Do you know how this call was made, or by whom it was 
made, to lower this water meter? A. When I called in, they 
give it to me over the ’phone. 

Q. Do you know where they got it from? A. No; I don’t, 
Q. Now, I understood you to say that the stop cock box 
was not there? A. That is right. 

Q. Couldn’t it have been possible that you didn’t see the 
I water meter—the stop cock box? A. No; it would have been 
I above grade, the same way the meter box would be. 
i Q. Sir? A. It would be above grade, the same thing the 
i meter pit would be. Both are supposed to be on a level, one 

with another. 

115 Q. Let me ask you this: Had the stop cock box been 
protruding above the surface of the adjacent sidewalk. 

would you have lowered it to the same level that you lowered 
the water meter box? A. Absolutely; yes, sir. 

Mr. Lauderdale: I would like to have this marked for 
identification, Mr. Swingle. 

Mr. Lichtenberg: I would like to see it first. 

(Mr. Lichtenberg examined the document produced.) 

Mr. Swingle: If your Honor please, I will offer this in evi¬ 
dence as Plaintiff’s Exhibit No.—whatever it is. 
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You had better mark it first, though. 

(The Deputy Clerk marked, as Plaintiff’s Exhibit 15, paper 
entitled “Work Order DC Meters.”) 

Mr. Swingle: Any objection? 

Mr. Lichtenberg: Yes, I object to it. 
**■**•*•*■** 


By Mr. Lauderdale: 

Q. I am showing you Plaintiff’s Exhibit number 15. I will 
ask you whether or not that is your signature. A.That is 
mine; yes, sir. 

Q. And when was this green sheet made out? A. On my 
truck. 

116 Q. When? A. The date that I got this order. The 
same date. 

Q. Before or after you did this work? A. I always make 
them after I did the work, and then I check back on it. 

Q. If you had lowered the stopcock box, would you have 
made any memorandum on that card showing 'that you had 
made an adjustment? A. Yes; we have to; put in the num¬ 
ber, and everything. Even if we only put a cover on a stop¬ 
cock box. we do that. 

Q. Then would you say definitely that you did not disturb 
or move or raise or lower that water meter or stopcock box? 
A. Yes; definitely. 

The Court. He said it was not there. Is that right? 
i The Witness. That is right. It was not there, your Honor. 

i Cross Examination 

By Mr. Quinn: 

Q. Mr. Boswell, would it be possible if the stopcock box 
had been screwed down on the ground, to the level, that you 
would not have noticed it? A. Oh, yes; it could have been. 

Q. Now. what was the condition of the earth between the 
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sidewalk and the building; that is, this coping that you speak 
1 of? A. It was just plain, ordinary dirt, is all it was. 

Q. Was there anything to indicate to you there that the soil 
had been recently graded, or did it have the appearance of 
i being in that condition that it was in over a long period 

117 of time, with grass growing on it, or—A. No; there 
was no grass growing there. • 

Q. Was there an indication there that it had been graded 
to that level? A. Yes, sir. 

! Q. Freshly? A. I couldn’t say freshly. 

! Q. Mr. Boswell, did I understand you to say that this water 

meter box that you lowered was right inside of the coping? 
A. Yes, sir. 

Q. So, then, was the coping there a portion of that round 
box which is practically flush up against the coping? A. No; 
it was a little ways away from the coping. 

Q. About how many inches? A. About a couple of inches. 

i* » * * * * * * 

Q. I show you in this Plaintiff’s Exhibit No. 7 the stopcock 
box appearing there. A. Yes. sir. 

Q. Was the coping out as far as that stopcock: box is in¬ 
dicated in that picture? A. It would have to be out here 
I (indicating), by the regulations of the plumber. 

Q. Will you come down here a moment? I want the jury 
to get a clear picture of this. 

(Counsel and the witness stood before the jury and il- 
I lustrated on the photograph as the witness testified.) 

By Mr. Quinn: 

I 118 Q. Here is the stopcock box (indicating). A. Yes, 
sir. 

Q. And here is the portion of the meter that you lowered 
(indicating). A. Yes, sir. 

Q. You said the stopcock box was a couple of inches from 
the coping? A. Yes, sir. 
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Q. Now, the coping seems to extend out a little further. 
A. Yes, sir. 

******** 

Q. So the stopcock box, if it was there, could not have been 
there without being hidden under the coping? A. Yes, sir. 

1 Q. Are you sure the water meter box was within or outside 
of the coping? A. It was outside. 

Q. And you are sure it was 1930? A. Yes, sir. 

Q. That meter had been used before? A. I am not sure. 

Q. The meter showed that it had been used? A. Yes, sir. 
i Q. And the building regulations—if there is a connection 
made in a building, the water stopcock has to be in- 
119 stalled? A. Yes, sir. 

Q. So, if this was in use in 1921, the stopcock would 
have been installed? A. Yes, sir. 

Q. And be continued there? A. Yes, sir. 

Mr. Quinn. Have a seat now. 

! (The witness returned to the stand.) 

By Mr. Quinn: 

Q. I show you an application for a permit signed by J. E. 
Clark, a registered plumber, on July 30, 1921, showing that he 
made an application for a permit to make the necessary 
connection in the sidewalk and parking for the purpose of 
connecting with premises 4S01 Georgia Avenue. A. Yes, sir. 

! Q. Now’, when that work was done, a stopcock box would 
have to be installed? A. Yes, sir. 

Q. In 1921? A. Yes, sir. 

Q. And you didn't see any stopcock there? A. No, sir; 
certainly not. 

i Q. If you had seen one, what w’ould you have done? A. Put 
it dowm below grade. 

i Q. You w’ould have to do that, in your employment? A. 
That is our prders; yes, sir. 

i Q. So that the coping, as I understand it, as you describe 
it, could not have come around the stopcock box, but 
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120 would, at most, have been around here (indicating)? A. 
The stopcock box would be under the coping. 

Q. And you could not have put it under the coping, but it 
has to be out from under the coping? A. It has to be left so 
that you can take the top off and use it. 

« * * * * * * ♦ 

Q. And the District uses the stopcock box for the purpose 
of cutting off the water from a tenant if they don't pay the 
rent; is that it? A. Yes; or change the meter, or anything 
that is wrong. 

Mr. Quinn. I think that is all. 

Redirect Examination 
By Mr. Edwin a Swingle: 

Q. You said something just now about screwing the stop¬ 
cock box down. Tell us how that can be done. Is there a 
sleeve of some kind? A. No; we take a pick here—a 14-inch 
wrench there, and raise it and lower it. 

Q. It is in a groove so that it can be turned up or down? 
A. Yes, sir. 

Q. And they are all made that way? A. Yes, sir. 

Mr. Quinn: You are speaking of the stopcock box now; 
r.ot the meter? 

Mr. Edwin A. Swingle. That is right. 

By Mr. Edwin A. Swingle: 

Q. In other words, the stopcock box can be screwed 

121 up or down, to raise it or lower it? A. Yes, sir. 

Q. That can’t be done with the water meter itself? 
A. No. sir. 

Mr. Edwin A. Swingle. That is all, I think. 

\ 

(The witness left the stand.) 
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125 Robert L. Filliebrowx, Witness for Plaintiff, Mar¬ 
garet J. McCathran, on Direct Examination. 

By Mr. Edwin A. Swingle: 

i Q. Mr. Filliebrown. what is your employment? A. I am 
employed as inspector with the Highway Department of the 
District of Columbia. 

Q. How long have you been with the Highway Department 
of the District? A. Since 1931. 

! Q. Did you recently go out to premises on the northeast 
corner of Decatur Street and Georgia Avenue and take samples 
of the type of concrete used in the sidewalk and then, also, a 
sample of the type of concrete in the parking in front of that 
i bay window on the Georgia Avenue side? A. Yes; I did. 

126 Q. Do you have those samples with you? A. Yes; 
i I have the samples (producing samples). 

i Q. Will you look at them, please, and tell us which is 
which and what they show? A. These samples are cores 
taken from the sidewalk. The smaller sample is a core taken 
from the parking in front of the bay window, about—oh. ap¬ 
proximately two feet north of the stop cock box. that is. the 
small box. the one in question, which was tripped over. 

The large sample was taken from the sidewalk; and if you 
will note that our concrete in this core— 

Q. (interposing) By the word “our” what do you mean? 
A. That is the District specification concrete sidewalk. At 
that time, when this was being laid, it was being constructed 
in two courses. The base course is a four inch course, there 
(indicating) that you can notice, and that has large aggregate 
in it. that is, large gravel. The topping is a fine mortar course, 
one part of cement to two parts of sand. It is just a topping 
mix. in order to make smooth surfaces, 
i Mr. Lauderdale: May we have them marked for identifi¬ 
cation? 

Mr. Edwin A. Swingle: Yes. 

(The sample cores of concrete produced and identified 
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were marked by the Deputy Clerk as Plaintiff’s Exhibits 16 

and 17.) 

By Mr. Edwin A. Swingle: 

127 Q. Will you describe them? * * * A. This core, 
taken in the parking, is not up to standard specification. 

It does not have the one inch mortar course and it is not five 
inches in thickness. It has, approximately, oh. two and a 
quarter inches, I would say roughly, of base material, with 
a very, very skimpy section of material at the top, which may 
or may not have been a topping. It may have been just 
richened at the top, in order to get a surface, by the addition 
of a little additional sand and cement in the top, but the large 
aggregate in some places comes up to the surface. 

Q. Now, will you look at a photograph entitled Plaintiff’s 
Exhibit 2, and will you stand here, so the jury can see you as 
you point out; and show the jury from what points you got; 
first the District of Columbia sidewalk sample and the smaller 
sample? A. The first sample, taken from the parking, is 
taken out of this line, here (indicating). 

Q. What line is that line? A. This line, between the park¬ 
ing and the D. C. sidewalk, this little section from here to here 
(indicating) beipg the D. C. sidewalk. Everything from this 
line on back to the bay window is in the parking. 

The small sample, the short, three inch sample, is taken— 
there (indicating) is a crack, you see, that runs from this 
point, back here (indicating); and that sample was taken 
back along in here (indicating), about two feet from this 
sidewalk; and the other sample was taken about a foot from 
this line in the sidewalk. 

128 Q. Will you tell us what, to you, that crack in the 
parking pavement means? A. That is what, here (in¬ 
dicating)? 

Q. That crack that is nearer the stop cock box is due to 
what? A. That is just due to the expansion and the contrac¬ 
tion of the concrete. That is an irregular crack; and it may 
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form by a joint on the abutting concrete; but in most cases 
that would be straight, or a section of it: would be straight. 

Q. In contrast with that, may I call your attention to the 
line in the sidewalk, which appears to be a straight line? What 
does that mean? A. That is a construction joint there. It is 
put in there in some places as a contraction joint, so that the 
concrete in expansion and contraction will break at one point 
and not crack up all over; and those sectional blocks are put 
in there for two reasons. One is for uniformity; and the sec¬ 
ond reason is in order, when you break out a section of the 
concrete in the street to make a repair or a patch or cut, you 
can never bring those two lines together so as to make a neat 
looking job. In other words, if it were all an uniform surface, 
such as the top of this wood, here (indicating railing), if we 
were to cut a section out of there, you would have a break 
that would be very unsightly. And so, when we break out 
one, we always take a whole piece out, and we don’t replace 
half of it, because of the unsightly condition which will be 
caused by the crack which will usually be formed, where one 
crack joins to another in this. If it was joined in that way 
and no mark put in there, you would have a very unsightly 
joint. 

129 Q. Will you tell us, Mr. Filliebrown, whether or not 
it is a consistent practice, and has been, for the Dis¬ 
trict of Columbia to make those separation lines when it lays 
the concrete, as it lays it for sidewalks? A. Oh, yes; we al¬ 
ways use them. 

**•***#*# 

Q. Let me ask this: You spoke of this division line in the 
sidewalk which the District of Columbia laid. I ask you 
what the practice is in the District of Columbia, in laying 
concrete for sidewalks, and whether they put those separation 
joints in there or not. consistently? A. They are always put 
in. I would not say that the line there is a joint, you under¬ 
stand. because it is a marking in the top of the concrete. It 
does not necessarily extend all the way through it. 
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Q. And is that practice consistently followed by the Dis¬ 
trict of Columbia? A. Yes; it is. 

Q. Was it in 1930 and prior to that time? A. I do not know 
how much prior to that time; but at that time it was general; 
and it has been general here for years, I understand. 

Q. Will you tell us whether or not you found any of those 
regular markings, such as the District of Columbia has in its 
concrete, in the cement in front of that bay window in 
front of the Georgia Avenue side of these premises? 
130 A. No; it was not. There was only one joint in there. 
The Court: May I see where he says that he took out 
those samples? 

Mr. Edwin A. Swingle: Y’es. 

Just go up there and show his Honor. 

(The witness indicated on a photograph to the Court.) 

**«•*«*• 


By Mr. Edwin A. Swingle: 

Q. You said something about the thickness of these two 
samples of concrete; and I noticed that you pointed out and 
showed us that the one that the District of Columbia laid was 
considerably thicker than the sample from the parking con¬ 
crete. What is the reason of the thickness that the D. C. con¬ 
crete is laid? A. That is a specified D. C. sidewalk. It is 
five inches thick, this particular type of sidewalk, four inches 
for the base course and one inch for the top. 

Q. Why is it made that particular thickness? A. That 
was just the design at the time that sidewalk was laid. 


Cross Examination 

By Mr. Quinn: 

Q. Now, Mr. Filliebrown, after you took these samples, and 
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particularly the sample out of what you called the parking, 
you did not repave that place, did you? A. Not that whole 
section; no. sir. 

131 Q. As a matter of fact, you only repaved the little 
portion from which you took the sample? A. That 

was about a five inch sample; and the core cut hole was ap¬ 
proximately six inches around. 

Q. But you did not replace the remainder of the concrete 
that was in that so-called parking place? A. No, sir. 

Q. It is still there, being use by the public? A. That is 
right. 

Q. And this crack, this irregular crack, that runs across the 
picture, here (indicating), about two feet or so from that 
stop cock box, that could come from settlement, could it not? 
A. I didn’t quite understand your question, 
i Q. Look at this picture, the irregular crack that runs from 
the building out towards the line of what you call the side¬ 
walk. A. It could come from the settlement; but I do not 
believe it did; and the reason I say I do not believe it did is 
because there is a good bonding between that brick wall and 
the sidewalk, which would show that that concrete was poured 
against that wall, because there is still a good bond there. 
There is no crack formed between the wall and the sidewalk, 
i Q. Suppose the District of Columbia had paved the park¬ 
ing. and before paving it had noticed that the water meter 
box was above the grade which they wanted to get: What 
would they do about the water meter box? Would they go 
there and lower the water meter box to the desired grade. 
A. Yes; the water meter box would be lowered, I should pre- 
l sume, but I am not in charge of that. 

132 Q. And the same way with the stop cock box? A. 

i Under District inspection—I will say it this way: 

Under District inspection, with that water meter box, the stop 
cock box would never be left standing above the finished grade 
of the concrete. I will say that much. 

Q. And if you were going to pave the parking, you would 
lower the stop cock box a certain amount and would also 
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lower the water meter box? A. They would have to be 
brought to grade. 

Q. Do you know Mr. Boswell? * * * A. Xo. 

Q. Xow, isn't it a common thing for sidewalks of this type, 
even those laid by the District of Columbia, to settle and to 
crack? A. Xo; I would not say it is. You say it is common? 

Q. Yes. It is common for them? A. Yes. 
******** 

Q. Isn’t it common for sidewalks, even those constructed by 
the District of Columbia, to settle and crack? A. Xo. sir; I 
would not say it is a common thing. I mean it does happen, 
of course, and we have failures like that, but it is not a com¬ 
mon thing. There is a very low percentage of the amount of 
the concrete that is laid that cracks. I will say that. 
133 Q. Have you noticed the concrete just outside the 
courthouse, just a little east of the door? A. Xo; I 
can’t say that I have. 

Q. Do you know how long that sidewalk has been down? 
A. I don't know. 

Q. That was laid by the District of Columbia, was it not? 
It was laid when this court house was erected? 

Mr. Lauderdale: ' I am going to have a man here who is 
familiar with it. 

By Mr. Quinn: 

Q. Suppose that sidewalk was laid by the District of Co¬ 
lumbia at the time this court house was erected, say within 
the last ten years, would you expect to see four blocks of the 
cement sunk down a fraction of an inch or more below the 
lest of the blocks? 

Mr. Lauderdale: I object to that, if your Honor please. 
This gentleman is not qualified as an expert in the laying and 
contruction of concrete. 

Mr. Quinn: I think he is. 

The Court: What was he put on for? 

Mr. Lauderdale: Just to testify that he took these cores, 
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these samples. We are going to have the Highway Depart¬ 
ment man here, who will testify, 
i The Court: I think the cross-examination is germane. 
It may proceed. 

Mr. Quinn: Would you read that last question? 

(The reporter read the question, as follows:) 

134 “Q. Suppose that sidewalk was laid by the District 

of Columbia at the time this court house was erected, 
say within the last ten years, would you expect to see four 
blocks of the cement sunk down a fraction of an inch or more 
below the rest of the blocks?” 

Mr. Lauderdale: I respectfully submit, if your Honor 
please, the more I think about this thing— 

The Court (interposing) The Court has ruled on that, 
sir. Do not make any suggestions where the witness can 
hear. 

The Witness: Are you ready for me to answer the ques¬ 
tion? 

The Cooirt: Yes. If you do not know, you can say so. 
You do not have to answer. 

A. I do not know. 

Mr. Quinn: That is all. 

Mr. Lauderdale: That is all. 

• Redirect Examination 

By Mr. Edwin A. Swingle: 

Q. May I just ask you one question? This photograph 
which the District had,—I do not believe when I examined 
this gentleman I had it, and I had better ask him about this 
now. In your testimony I asked you about whether in the 
concrete laid in the parking, by which is meant, as I under¬ 
stand it. from the sidewalk proper to the bay window, on the 
Georgia Avenue side—I asked you whether or not there were 
any of those regular lines which the District puts in; and you 
said no, that there was an irregular crack and up farther north 
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there was a regular line. Will you show that regular line to 
the jury? A. The regular line is this heavy black line, which 
comes off—I believe it is approximately a foot beyond this 
wall (indicating), the end of the window foundation. 
135 Q. Now, may I ask you, Mr. Filliebrown, that ir¬ 
regular crack that you speak of. will you identify that 
to the jury, where it appears with respect to this line in the 
bay window glass itself, as to whether or not it is approxi¬ 
mately at that line or at some other place? A. Well, I 
would say that it was approximately at the dividing line. 
There are two panes of approximately the same size and that 
line is just about under them, of course, within a few inches 
of that. I could not say whether— 

Mr. Quinn (interposing) This (indicating) is the line to 
which you referred, here? 

A. (continued) That heavy line is correct. 

By Mr. Edwin A. Swingle: 


Q. That is an expansion joint? A. That is an expansion 
joint. 

Q. Can you tell us, from that line up to that line, running 
up between those show windows, whether there are any lines 
in the cement? A. I cannot say whether there are or not; but 
I— 

Q. (interposing) You mean from the picture? A. From 
the picture, yes. 

Mr. Quinn: Well, that entire sidewalk—A (continued) 
There are lines, as we call them, transverse lines, running 
across this section up above there (indicating), the heavy 
ones that we can see. 

• t 

By Mr. Edwin A. Swingle: • 

\ 

Q. That is those heavy transverse lines appear to be one 
up there and one there (indicating); and they look 
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13G like these expansion joints? A. They look like them, 
ves. 

V 

Q. At the time you went up there and took these samples, 
the entire place was paved and it was a public walk, being 
used by the public generally? A. Yes; that is right. 

Q. Now. you took the sample out of this concrete and the 
so-called parking at a point just about where the crack was, 
didn’t you? A. Just far enough above that crack to miss it. 

Mr. Edwin A. Swingle: Yes. 

The Court: Will counsel approach the bench a minute, 
please? 

(Thereupon the following occurred at the bench, out of the 
hearing of the jury): 

The Court: As the Court understands it, the situation 
about this gentleman is this: In chief he was allowed to 
testify about the contents of this concrete in both places; 
and he was allowed to testify, without objection from the 
District, of the way that the pavements were laid in the Dis¬ 
trict and the reason that these spaces were left between the 
sections, and all that, and about the contraction and expan¬ 
sion of the cement. And then, when cross examination began, 
the District took the position that he knew nothing about it, 
as I understood the objection., 

Mr. Lauderdale: That was not my objection. 

The Court: What was it? 

Mr. Lauderdale: My objection was that he was not a con¬ 
struction man; he was a material man. He was employed 
by the District to test concrete materials. 

13" The Court: I know. But objection was made in 
the presence of the jury; and the impression was given 
to the Court, and I am sure to the jury; and it appears to me 
that the position is inconsistent; and I might entertain, if it 
is made, a motion to strike out all his testimony. Do you 
think the Court’s position is correct as to that? 

1 Mr. Quinn: I think the Court is correct, in my view of it, 
because he did testify as to the purposes of the expansion 
joints, and so on. as if he knew about it. 
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Mr. Gray: May I make this observation? The question 
to which objection was made on his cross examination was a 
hypothetical question directed to two or three blocks of 
cement. 

The Court: Yes. But counsel stated, in the presence of 
the jury, that he knew nothing about the subject, that you 
were going to call somebody else that knew about it. 

Mr. Gray: I stated that the questions to which Mr. 
Lauderdale objected was a question directed to several con¬ 
crete blocks out in front of this court house; and that the 
witness testified— 

The Court: That was the question. 

* What I am talking about the remarks that Mr. Lauderdale 
made in the presence of the jury. He undertook to say, in 
effect, that the witness knew nothing about the action of con¬ 
crete, what it would do under given circumstances. Is that 
correct? 

Mr. Lauderdale: Yes. That was certainly not what I had 
in mind and that was not my intention. 

The Court: Well now, do you want to withdraw your 
objection in the presence of the jury so that this matter can 
be cleared up fairly? 

13S Mr. Lauderdale: If you think I should do so. yes. 

The Court: All right. 

(Thereupon proceedings were resumed in the hearing of the 
jury:) 

Mr. Lauderdale: May it please your Honor, and ladies and 
gentlemen of the jury. I withdraw now my objection to the 
question which was put to Mr. Filliebrown. by Mr. Quinn, 
concerning the condition of the settlement of the blocks in 
front of this court house. 

The Court: Proceed, gentlemen. 

Recross Examination 


By Mr. Quinn: 

Q. Now, Mr. Filliebrown, were you told by anyone to take 
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vour sample from the place where the crack was in the con¬ 
crete? A. I was told to take the sample approximately two 
feet north of that stop cock box. 

Q. And didn’t they mention the crack in connection with 
your taking it from that spot? 

! A. Well, if there was any mention of it, why, I don’t re¬ 
member it. ; 

Q. At the time you took the sample, had the stop cock box 
been changed in any way, lowered and recemented? A. I 
don’t know what condition it was in, to begin with, and I 
could not very well answer that question. 

iQ. What was the condition when you got there? Was it 
above the concrete? A. Well, when you say “above the con¬ 
crete’’, whv— 

7 v 

Q. (interposing) Above the surface of the cement. 
139 A. I know what vou mean. But it wasn’t—on that 

V 

picture, the way that picture shows it. 

Q. Just about like the picture shows it? A. About that 
grade. In other words, it was not above grade enough to be 
noticeable, and I did not notice it was above grade. 

Q. Did you or any one else take samples right around the 
stop cock box when the stop cock box was changed right 
after that accident? A. I did not take any samples. 

.Mr. Quinn: That is all. 

Recross Examination 

• $ 

By Mr. Lauderdale: 

Q. When did you take these samples? A. I took these two • 
samples here (a pause) 

Q. Approximately? A. I think it was Monday the—I 
think it was Monday week. 

Q. Monday a week ago? (No answer.) 

i Mr. Quinn: Three years after the accident. 

Mr. Lauderdale: That is all. 

Mr. Quinn: That is all. 
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Redirect Examination 

By Mr. Edwin A. Swingle: 

Q. Just one more question, in response to the answer you 
gave to other counsel. You said that at the time you took 
the samples the stop cock box was in the same condition and 
position as is shown in these two photographs. Plaintiff’s 
Exhibit number 1 and Plaintiff’s Exhibit number 2. Are 
they the two you were referring to? Is that what you 
140 meant? A. I will tell you. I would not like to say 
about that, because, when we took those particular 
samples—we have a core drilling machine, that is mounted on 
a trailer, and we brought the machine on to the sidewalk, in 
order to cut the core, and in doing so our machine covered 
that particular- area. In other words, it was just like you 
had an automobile parked over the top of that area. There¬ 
fore, I would have had to almost crawl under the machine to 
look around and see. And I did not notice whether that was 
in that condition or not. 

Mr. Edwin A. Swingle: That is all. 

Recross Examination 


By Mr. Quinn: 

Q. Well, I understand that you did not observe this crack 
in the concrete until just last week. A. Which one is that? 

Q. This irregular crack, that runs across from the building 
toward the center of the concrete, that irregular crack. Maybe 
it is clearer here, on this one (indicating another exhibit.) 
A. I see what you mean. That crack was in there the first 
time I was out there with Mr. Dawson. 

Q. That was last week, was it not? A. No. sir. 

Q. How long before? A. I coultf not say exactly. 

Q. During the past month? A. Uhuh. 

Q. In answer to my question, you stated that the stop 
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cock box was approximately just like it appears in that picture, 
with reference to grade. Now, was it above grade like 

141 that when you saw it in the past month? A. Well, do 
you call that above grade? 

Q. I do not know whether it is on the level. Look at this. 
Plaintiff’s Exhibit 1. Now, you would call that water meter 
box to grade, would you not? A. That is right. That is 
slightly below grade if anything. 

'Q. It is not above grade, anyhow? A. That is right. 

Q. And. looking at the stop cock box, you would not say 
that was above grade? A. Slightly. 

Q. And you say it was that way when you sa y it within 
the past month? A. That is right. 
******** 

IQ. So. if this accident happened and if that was in that 
condition then, a couple of months after the accident, it has 
remained that way ever since, with the knowledge of the Dis¬ 
trict of Columbia? A. Yes. 

Mr. Quinn: That is all. I think that speaks for itself. 
Mr. Edwin A. Swingle: May I call the attention of the 
witness, and Mr. Quinn also, to the fact that these photo¬ 
graphs were not taken a couple of months or so after the ac¬ 
cident but taken eight days after the accident. 

142 Mr. Quinn: Well, that is even worse. 

Mr. Edwin A. Swingle: Well, I think so , too. That 
is the reason I asked the witness. 

Will you step down? 

(The witness retired from the stand.) 
******** 


151 James A. Walsh, Witness for Plaintiff, Margaret J. 
McCathran, on Direct Examination. 

By Mr. Edwin A. Swingle: 

Q. Are you James Walsh? A. Yes. 


. 
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Q. Where do you live? A. 5307 First Street, Northwest. 
Q. Are you employed at the present time or not? A. Oh, 
yes. 

Q. What is your employment? A. Department of Agricul¬ 
ture. 

Q. What was your employment around about the year 
1930? A. I do not think I had any. I don’t think I was 
employed at that particular time. 

• Q. Well, were you at one time owner of premises 

152 4S01 Georgia Avenue, Northwest? A. Yes. 

Q. That is that building on the northeast corner of 
Georgia Avenue and Decatur Street? A. Yes, sir. 

Q. Do you own it now? A. No. sir. 

Q. To whom did you sell? A. Mr. and Mrs. Yignau. 

Q. Do you see him in the court room? A. I believe I do. 
Q. Which gentleman is he? A. The gentleman that is 
sitting with the— 

Q. (interposing) The gentleman that is smiling? A. Yes, 
sir. 

Mr. Edwin A. Swingle: May I see that deed? I want him 
to give us the date. 

i* * * * # * * * 

i Mr. Sherier: Here it is (producing a paper writing.) 

We agree that it was June the 24th, 1930. 

By Mr. Edwin A. Swingle: 

Q. 1 hand you a paper writing, which the Clerk of the Court 
has identified as Plaintiff’s Exhibit No. IS, and ask you what 
it is. 

i (Deed from James A. Walsh to Alphonse J. Vignau and 
Josephine Yignau, dated June 24, 1930, was marked as Plain¬ 
tiff’s Exhibit IS.) 

153 Mr. Quinn: It speaks for itself, doesn’t it? 

I Mr. Edwin A. Swingle: I think so, if you admit it. 

Your Honor, may I read whatever portions I think are neces¬ 
sary to the jury at this time? 
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The Court: Yes. 

Mr. Edwin A. Swingle: Ladies and gentlemen, this is a 
deed, dated June 24. 1930, between Mr. James A. Walsh, the 
gentleman who sits on the witness stand, and Alphonse J. 
Yignau and Josephine Yignau. the lady and gentleman who 
are seated in the back of the court room and who are two of 
the defendants in this case, by which Mr. Walsh, on that date, 
deeded to them these premises that we are speaking of here, 
on the northeast corner of Georgia Avenue and Decatur Street, 
being lot 25. square 3011; and that deed was recorded on the 
same date with the Recorder of Deeds of the District of 
Columbia. Thank vou. 

Where are those pictures? (Photographs-were produced.) 

I Q. X ow. Mr. Walsh, I show you five photographs, identified 
as Plaintiffs Exhibits 10. 11. 12, 13, and 14. and ask you. 
whether or not you have ever seen these before. A. They be¬ 
long to me. 

******** 

i Q. I got them from Mr. Sherier, who is Mr. Yignau’s 

154 attorney. How did he get them, if you know? A. I 
loaned them to him. 

• 

Q. Did you take those pictures yourself? A. I could not 
say who took those pictures. 

Q. You recognize them, do you? A. Yes. 

' Q. Do you know about when they were taken? A. Well, I 
think this one here was taken before I rented the building. 

i Q. That is Plaintiff’s Exhibit 13? A. Let me see if I get 
it right. These are both original pictures, as the building 
originally was. 

Q. At the time you went into possession yourself. A. Yes. 

Q. About when was that, approximately? A. It might have 
been 1920 or 1921; I could not say. 

Q. Does that date here (indicating) refresh your recollec¬ 
tion? A. It refreshes my recollection. I did not put that 
date on there. It was put on there by somebody in my home. 

Q. Is 1921 approximately the date? A. That is right. 
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Q. Do those two photographs, plaintiff’s Exhibits 13 and 
14, show the condition of the building when you took it over? 
A. That is right, to the best of my recollection. 

Q. May I ask you, Mr. Walsh, concerning these small 
photographs, Plaintiffs Exhibits 10, 11, and 12, and ask you 
what they represent, and about when they were taken? A. 
Well, that is my boy there; and you are just as good a judge 
of how old he might be; and he was about three or four years 
old. That is, it was twenty years ago. He is twenty-four now. 
******** 

155 Q. Now, in Plaintiff’s Exhibit number 11, who are 
those figures, if you know? A. That is the boy and his 

colored nurse. He was younger here than it looks like he was. 

******** 

156 Q. Will you look at those Plaintiff’s Exhibits 10. 11, 
and 12, and tell us whether or not that was the condi¬ 
tion of the premises at the time you sold to Mr. and Mrs. 
Vignau? A. Yes, sir. 

Q. Now, at that time, what was the level, the approximate 
level, of the floor of the store itself as compared with the side¬ 
walk and how did you have to get from the sidewalk into the 
store level. A. Well, I had an entrance put in there from 
Decatur Street. That was about twenty feet, I would say, 
from Decatur Street up to the store, and it may be fifteen feet 
from Decatur Street, at that entrance, and you would walk 
in off the level. There was a step before you got to the door, 
as you went along Georgia Avenue, up to about ten or twelve 
inches, up to the other side of the door, into the building, I 
would not know the exact distance, I would say ten or twelve 
inches. You had to take two steps up from Georgia Avenue 
up to that level, and then another step to get into the store. 

Q. Those two steps were on the Georgia Avenue side of the 
building? A. Yes; that is right. They went along with the 
sidewalk. 

Q. Do those show in these small photographs, Ex- 
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157 hibits 10. 11, and 12? A. Yes; they’re here. 

******** 

(The three small photographs marked as exhibits were ex¬ 
amined by the jury.) 

Q. Mr. Walsh, I show you also Plaintiff’s Exhibit— 

The Court (interposing) Excuse me just a moment. 

I want to ask just one question. 

Give me Exhibit number 7. please, 
i (A photograph was handed to the Court.) 

The Court: No. Exhibit 7. 
i (A photograph was handed to the Court.) 
i The Court: Do you recognize this location, sir? 
******** 

The Witness: Yes. sir. 

The Court: Now. who. if you know, put in this sidewalk 
within this parking, so-called parking space? 

The Witness: I do not know. 

The Court: That is all I want to know. 

By Mr. Edwin A. Swingle: 

Q. Did you put it in? A. No. sir. 

Q. Was it in that condition at the time you sold it to the 
Vignaus? A. No, sir. 

15S Q. Have you seen it since it was put in? A. About 
two weeks ago. I just drove by there in an automobile; 
I did not stop. 

Q. The question I asked of you a little while ago, and you 
did not quite answer, as well as I can remember it—you were 
talking about some steps.' How far was the floor of your store 
at the time you sold it to the Vignaus above the sidewalk 
levels? 

i Mr. Lauderdale: Which sidewalk are you talking about 
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By Mr. Edwin A. Swingle: 

Q. You said about twelve inches, and that you had to go up 
steps maybe eighteen inches, from those steps where the steps 
ended. A. Maybe eighteen inches from those steps, where 
the steps ended. 

Q. The floor of your store, then, was about eighteen inches 
above where that space was? A. They were on the level, but 
about eighteen inches. It was above eighteen inches down 
there (indicating). 

Q. Eighteen inches to what? A. The sidewalk. 

Q. Which sidewalk? A. From the sidewalk on Georgia 
Avenue up to the point where the steps were. 

Q. Now, was there—were there any steps on the Decatur 
Street side of that twenty foot walk that you said you made 
there on the Decatur Street side? Were there any steps there 
to get up? A. I did not mean to say that that walk is twenty 
feet wide. 

159 Q. Twenty feet long. A. There was no step there; 
that was level. 

Q. That came off on a level from Decatur Street? A. That 
is right. 

Q. Now, at the time you sold the property to the Yignaus 
how far did the bay window on the Georgia Avenue side ex¬ 
tend? And by that I mean whether it was up to your north 
lot line or not. A. It was not. 

Q. Can you—does the bay window now extend up further 
than it did? A. Yes. sir. 

Q. Do you know who did remodel that? A. No. sir. 

Q. Did you remodel it? A. No, sir. 

Q. Can you look at that Exhibit 7 and can you tell us from 
that and point out on there, if you can, and to the jury, if you 
know, the difference in the extension of the bay window at 
the time you sold it to the Vignaus and as it is now? A. I do 
not know whether I could point it out on this photograph or 
not; but there was a space about six feet between the end of 
my building on Georgia Avenue and the building adjoining it. 
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which was vacant. In other words, the building, when I 
o\Vned it, was an L-shaped building and that space of six feet, 
approximately, I would say, run back around thirty feet. 

Q. That created, then, an area way on the north side of 
1(30 your building? A. Yes, sir. It did not go all the way 
through. 

IQ. Is that area way there now? A. They extended that to 
join up with the other building. Somebody did. I don’t 
know who did. 

Q. Now, I notice in this Exhibit Xo. 7, toward the north 
end of the bay window, an upright piece in the bay window, 
shbwing a joint in the glass. Does that have any significance 
to you? A. There is two windows; but there is a split. When 
I had it there was just one window. 

Q. Where is that split on the photograph? A. I presume it 
is in the middle. 

Q.. What is the middle you speak of? A. The middle of 
this u’ay window. I don’t know that. I am assuming it is 
true. 

The Court: Is north up toward Farragut street? 

Mr. Edwin A. Swingle: Yes. 

The Court: Away from the corner? 

Mr. Edwin A. Swingle: Yes. Have you any other photo¬ 
graph here that has been marked, showing that bay window 
from the corner up? I do not see any. This is the most 
extensive one that is in the record. 

By Mr. Edwin A. Swingle: 

Q. Well, may I ask you a question then, Mr. Walsh, again 
referring to number 7, and calling your particular attention 
to these small windows below the large bay window in the— 
that would be the west wall on the Georgia Avenue side 
161 of that building? Were they there, along there? A. 
Well, there was some small windows there. 

iQ. How many? A. I believe there was two. 
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Q. How many are there now? A. It looked like three in 
this photograph. 

Q. When you went up there you did not notice that par¬ 
ticular thing? A. No. sir: I did not. 

Q. Now, referring again to that number 7, Mr. Walsh, at the 
time you sold the property to the Vignaus will you tell us 
l whether or not there was any coping around the bay window 
at any place; and, if so, where it was? A. From the end of 
1 the steps to the end of the line, to the end of my building at 
that time, which I have already said was the other building, 
there was a coping from the end of my steps around it. 

Q. Will you just come around where the jury can see and 
point out to the jury, around here, where that coping was? 
A. Well, now, to begin with, this shows the other building. 

Q. I understand. Where the coping was at the time you 
sold it to the Vignaus. Stand back this way (indicating). 
A. It comes here (indicating). 

Q. Here is the sidewalk, here (indicating)? A. That is 
the sidewalk, along here (indicating). It comes here. 

Mr. Quinn: Pointing to the * south end of the bay 
window. 

162 The Witness: That is right. 

By Mr. Edwin A. Swingle: 

1 Q. Right up to the edge of the sidewalk? A. Yes. 

Q. And extended from the north side of your building down 
to the sidewalk, and north how far? A. To the end of the 
building. 

Q. By that do you mean to the end of the bay window or 
the end of the building itself? A. As I recollect, it w’ent right 
to the end of the bay window; but I do not think it went to 
the end of the building. 

Q. How wide was that coping? A. Probably five and a half 
inches at one end and six or seven inches at the other end. ’ 

Q. At that time was there a water meter or a stopcock box 
within that coping? A. Yes, sir. 
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Q. Did you notice them there when you went there the 
other day? A. I did not pay much attention to them. I 
did not go there. I just drove by in an automobile and did not 
pay much attention to them. I just glanced at the thing; I 
did not inspect it. 

Q. At the time you sold the property to the Vignaus with 
the coping around it, how was the space inside-of the coping 
up to your bay window? A. Cement. 

Q. On what level was that cement? A. On the level with 
the coping. 

1G3 Q. And that was then how far above the level of the 
sidewalk? A. From five and a half to six or seven 
inches, as I stated before. 

Air. Edwin A. Swingle: You may sit down. 

By the Court: 

Q. Will you show me how the coping was located? A. This 
is the sidewalk. 

Q. Yes, sir. A. There this picture shows it. joining the next 
building. The building property ended here. The coping 
came along here. 

Q. This was not paved, here? A. It was not paved on the 
level of the sidewalk, but it was paved. There was a coping 
around there and the top of that coping was paved with a 
cement paving. 

Q. What do you mean exactly by coping? A. Here is your 
sidewalk. Here is the pavement; and here is the coping, here. 
This is what I would call the coping. 

0. It was paved; but who paved it? Do you know? A. 
That was paved when I bought the building. 

Q. Paved when you bought the building? A. Yes. 

The Court: All right. 

By Mr. Edwin A. Swingle: 

Q. That condition, with the five or six or eight inch coping. 
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whatever you said it was, with the concrete paving on it, 
was still there when you sold it to Mr. Vignau? 

164 A. Yes, sir. 

Q. Can you point that out on those small photo¬ 
graphs? Does that show in these small photographs, ex¬ 
hibits 10, 11 and 12? A. It shows in this one (indicating) 
very plainly. I would say. 

Mr. Edwin A. Swingle: Now he points, if you all want to 
follow me. 

The Witness: Also this one (indicating). 

Mr. Edwin A. Swingle: He points to this raised portion 
here (indicating) beginning at the north and running around 
toward the door of the building there (indicating). 

******** 

(Photographs were exhibited to the jury.) 

By Mr. Edwin A. Swingle: 

Q. Do you know whether or not after the Yignaus pur¬ 
chased this property they made any alterations in the build¬ 
ing? A. I know it was alterated: but I don’t know who did it. 

Q. It was altered, you mean, after you sold it? A. That is 
right. 

Q. Do you know of what those alterations consisted? A. I 
do not. 

Q. Do you know whether the level of the floor was changed? 
A. Well, I know it was changed, because I was in the building 
afterwards. 

165 Q. And what change was made to the level of that 
floor after you sold it to the Vignaus? A. Well, of 

course, the building was squared off’. 

Q. By that you mean what? The bay window was changed? 
A. Yes, and it went up to the next building, took in about 
six foot space. 

Q. You said there was a change in the level of the floor? 
A. It was lowered. 
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Q. About how much. A. I presume—I would say probably 
eighteen or twenty inches. 

Q. Now. with respect to the—you said that the—with 
respect to the further alterations, what happened with respect 
to this coping that was there when you sold it during those 
alterations? A. It was not there the next time I saw the 
building. I don't know who did it, of course. 

Q. That occurred after—A. (interposing) That was level¬ 
led off with the level of the sidewalk. 

Q. Level with the sidewalk level? A. On Georgia Avenue. 

Q. You do not know who did it but you saw that it was 
done? A. Yes. sir. 

Q. And about how soon after you sold the property to the 
Vignaus was it that you saw that these alterations had 
106 taken place? A. Well. I would have to make a guess. 

Q. Your best recollection? A. It might have been a 
year and it might have been thirty days; I could not tell you. 

Q. A year to thirty days—something like that? A. That 
is right. 

Mr. Edwin A. Swingle: You may take the witness. 
i Cross Examination 

By Mr. Lauderdale: 

******** 

16S Q. When I am speaking of the sidewalk, I am speak¬ 
ing about this portion which has the lines on it and 
which is ordinarily known as the sidewalk. A. That is right. 

i Q. I am speaking of the parking as that area between the 
inner edge of the sidewalk and your bay window. A. That is 
right; I understand that. 

Q. All right, sir. Now, the coping that you speak about I 
understood you to say was right along the edge of the side¬ 
walk, the inner edge of the sidewalk. A. That is right. 

Q. And approximately five or six or seven inches above the 
surface of the sidewalk. A. I said it was probably five inches 
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on the south side and went up to probably six and a half or 
seven inches at the north side. 

109 Q. At the north side? A. That is right, sir. 

Q. So that the top of that coping was that distance above 
the level of the sidewalk? A. That is correct. 

Q. Then you say that the surface of the parking between 
the back edge of the sidewalk and the bay window was con¬ 
creted? A. Yes. sir. 

Q. And that whole area was above the sidewalk to the 
extent, of the top of the coping? A. Yes, sir. 

Q. And in that sidewalk—and in that paved portion of the 
parking was located the stop cock box and the water meter? 
A. Yes. sir. 

Q. Can you say that the water meter and the stop cock 
box shown in the defendant’s Exhibit—in the Plaintiff’s Ex¬ 
hibit number 7 was in approximately the same location within 
the parking in this picture as it was when you owned the 
building? A. I would say it was, to the best of my recollec¬ 
tion; yes. 

Q. But from the picture here, it shows that the coping and* 
the elevated concrete portion of the parking have been re¬ 
moved and new concrete laid in there? A. Yes, sir. 

Q. And the water meter box and the stop cock box have 
been lowered to the extent of five to six inches. A. That is 
right. 

* * * * * * *. * • 

170 Cross Examination 

By Mr. Sherier: 

Q. Mr. -Walsh, did you occupy the property personally for 
any period'after you acquired it? A. Oh, yes. 

Q. For how- long? A. For about seven years, six or seven 
years. Oh, well, I had a store there myself; and I occupied 
that apartment upstairs. 
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Q. So that you operated a store on the first floor and oc¬ 
cupied the living quarters above? A. That is correct. 

Q. For five or six years? A. I would say six or seven years 
at least; approximately seven. 

Q. After that you leased the property to several tenants, 
did you not? A. Yes. sir. 

|Q. How many? A. I believe I had three tenants. 

Q. And how long were they there? A. Well. I think the 
first one was there about a year and the second there about 
the same length of time; and the third one, he didn’t last 
quite so long, about ten months or eight months. 

Q. Now. this stop cock box and water meter were in the 
premises when you acquired them in 1920 or 1921? A. 

Yes. sir. 

171 Q. And remained there? A. Yes. sir. 

Q. They were in this paved portion of this parking 
right up against your building? A. Yes. sir. 

Q. While you were there did you have any changes made in 
connection with the parking or anything of that kind? A. Well. 
1 changed that front entrance, yes. 

,Q. Now. that front entrance is more on Decatur Street 
than it is on Georgia Avenue? A. Well, it comes right in the 
corner, kind of catty-cornered. 

Q. And the steps that you mentioned in your direct exami¬ 
nation were those that lead from the sidewalk up to the door 
or entrance to the store room? A. Yes, sir. 

Q. They were not on the Georgia Avenue side by the bay 
window? A. No. They could not go up as far as the bay 
window. They stopped probably some distance short of that 
bay window. 

Q. But they were immediately connected with the entrance 
to the store? A. Yes. sir. 

Q. And that situation remained all the while—A (inter¬ 
posing) That is correct. 

Q. —You were there? A. Yes. sir. 

Q. With respect to the stop cock and the water meter? A. 

Yes, sir. 
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172 Q. And that space was paved? A. Yes. sir. 

Q. Can you give us any better idea as to when those 
pictures were taken? A. Not much better than what I’ve 
already given. My boy is twenty-four years old; and you 
can tell—you have just as good idea as I have what he looks 
like there. I would sav he was three or four vears old in that 
picture. 

Q. So it would be approximately twenty or twenty-one 
years ago? A. Twenty or twenty-one years ago, I would 
imagine. 

Q. Did you keep in close touch with the situation there after 
you moved out? A. Xo, sir. 

Mr. Edwin A. Swingle: You mean after he moved? 

The Witness: After I moved out. 

By Mr. Sherier: 

Q. After you moved out? A. After I moved out. I had to 
collect the rent once a month. I did not stay any closer than 
that. I stayed away from it until rent came around. 

The Court: What counsel really wants to know is whether 
any changes were made from the time you left the property 
yourself until you sold it? 

The Witness: Xo. sir. 

Mr. Sherier: That is all. 

Cross Examination 

By Mr. Quinn: 

Q. And that coping. Mr. Walsh, ran up to your 

173 building line? A. Yes, sir. 

Q. That concrete was in that coping? A. Yes, sir. 

Q. That was not broken at the time you disposed of the 
property? A. Xo. sir. 

Q. It had not been converted into dirt surface below the 
level of the coping? A. Xo, sir. 
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Mr. Quinn: That is all. 

******** 

Mr. Edwin A. Swingle: And I want to offer in evidence as 
Plaintiff’s Exhibit number 19. which had been marked by the 
pretrial Justice, a plat of the premises. 

(The plat so produced and identified was received in evi¬ 
dence and marked Plaintiff’s Exhibit 19.) 

Redirect Examination 

By Mr. Edwin A. Swingle: 

Q. You spoke about an area way about three feet wide or 
something of that sort? A. Six feet. 

Q. Six feet wide, on the north side of your building? A. 
Yes. 

17)4 Q. Will you look at this plat. Exhibit 19, first and 
see if you understand it? That is supposed to be a plat of 
your building as you owned it then. A. No; I don’t under¬ 
stand it. 

Q. You're not familiar with plats? A. No, sir. 

Mr. Edwin A. Swingle. That is all. 

May he be excused? 

(The witness was excused and retired from the stand.) 

^Irs. B. F. Stine, Witness for Plaintiff, Margaret J. Mc- 
Cathran. on Direct Examination. 

By Mr. Edwin A. Swingle: 

Q. What is your name? A. Mrs. B. F. Stine. 

Q. Where do you live? A. 4710 Georgia Avenue. 

Q. -And where is that with respect to the corner of Georgia 
Avenue and Decatur Street? A. Right on the corner, next 
door to the corner. . 
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Q. Had you lived in that same neighborhood prior to mov¬ 
ing to 4710? A. I had lived at 4731. 

175 Q. And where was 4731 with respect to this? A. 
Right on the corner of Georgia Avenue and Decatur 

Street. 

Q. Which corner? A. Northeast corner. 

Q. You did not mean the northeast corner of Georgia Ave¬ 
nue and Decatur Street. Did you mean the northeast corner 
or southeast corner? A. South. 

Q. Where did you live then with respect to this store? 
A. Right on the opposite corner. 

Q. On the same side of the street? A. On the same side 
of the street, but on the opposite corner, 
i Q. How long—do you remember about when it was that 
you first moved up to that corner residence? A. February 22, 
1924. 

i* * * * * * * » 

Q. Yes, ma’am. How long have you lived there? A. Nine 
ye.ars. 

i*'* * * * * * # 

Q. Did you ever go into that store on the northeast corner, 
there, that the Sanitary store had there? A. Quite frequently. 

Q. Now do you remember the store and those prem- 

176 ises when Mr. Walsh had them? A. I do. 

Q. Did you ever go into the store? A. Yes, indeed, 

often. 

Q. Do you remember what the situation was there, parti¬ 
cularly as to the sidewalk and up on the Georgia Avenue side 
of the store, when Mr. Walsh had it? A. Well, you had to 
walk up two steps to enter Mr. Walsh’s store; and there was a 
sidewalk; and between Mr. Walsh *s building and the other 
building there was about a four foot area way that went half 
way back; and that was not graded; that was dirt. 

Q. The area way was dirt? A. The area way was dirt. 

Q. Go ahead. A. And the sidewalk between the places, you 
know, between the—the sidewalk and the building was— 







54 DISTRICT OF COLUMBIA VS. A. J. AND J. VIGXAU 

Fm not positive; I would not say for sure, but I think it was 
concrete. 

Q. Well, we call that space the parking space; in other 
words, the space between the sidewalk and the bay window? 
A. Yes. 

Q. Is that the same that you have been talking about? 
A. Yes; that is the same. 

i Q. We have been calling that the parking space? A. Yes. 

! Q. Where were these two raised steps? A. Entering the 
store room. 

Q. And how far north did they go on Georgia Avenue? 
A. What do you mean? The steps? 

177 Q. Up to the bay window, up that direction. A. Well. 

you see, the bay window comes out, and then there 
is an offset, and the steps were there, right there. The steps 
entered right on the corner of the building. 

Q. Now. at the time that Mr. Walsh was there, on that 
Georgia Avenue side of the .building, do you remember what 
the condition of the steps between the regular sidewalk and 
his bay window was? Was that on the same level with the 
sidewalk or raised up or what was it? A. Well, I think it was 
dn the same level. I would not say for sure; I just don’t 
recall that. 

******** 

Q. Mrs. Stine, do you recall that when Mr. Walsh was 
there, before any alterations were made—after that—that 
the space between the sidewalk on the Georgia Avenue side 
and the bay window, as it was then, before that was removed. 

that there was a raised coping above the level of the 
17S sidewalk? A. I don’t recall; but I don’t—I really 
don't recall them. 

Q. You do not recall either way about that? A. I really do 
not. 

Q. But you do recall that there were two steps leading up 
into the store? A. There were two steps leading up into the 
store. 
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Q. Were you still living in that neighborhood when cer¬ 
tain changes, alterations, and repairs were made? A. Yes. 

Q. Do you know about when they were made? A. I would 
think about 1930. 

Q. 1930? A. In July or August it started, I think. I would 
not be positive but it was about 1930, I think. 

Q. Well, now, who was there then, in those premises, Mr. 
Walsh or someone else? A. Well. I don’t think there was 
anyone below. 

Q. No, I mean—A. (interposing) Above, you mean? 

Q. I mean in the store part? A. I don't think there was 
anyone, because the people had moved in and out so fre¬ 
quently after Mr. Walsh—Mr. Blumenaur took over, and 
then Mr. Pendleton took it over; and I don’t know who. 

Q. Was those names the names of the tenants of the store? 

A. Yes; the names of the tenants. 

179 Q. What kind of a store did they run? A. A sort of 
variety store. 

Q. You said certain changes were made beginning July or 
August, 1930. What were those changes? A. The whole* place 
was remodeled. 

Q. What was done with respect to remodeling it? A. If 
you had seen it then and seen it now, you would not recognize 
it as being the same place. 

Q. Did you see any changes in the bay window? A. Yes; 
the bay window was made larger. I don’t know exactly how 
many feet, or anything, but I would judge about three or 
four feet larger because wheft they put the two buildings to¬ 
gether they enlarged the bay window, to the north of the 
bay window. 

Q. Is that bay window in the same condition as it was 
after they remodeled it? A. Yes. 

Q. Before it was remodeled there was an area way? A. Yes, 
between Mr. Pendleton’s, the dry cleaning place, and the 
store. 

Q. Now there is no area way? A. There is no area way. 

Q. Did you notice what, if anything, they did with respect 
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to the level of the first floor? A. They lowered it. I don’t 
know how many inches but I think about sixteen inches. They 
lowered the floor because there is only one step going in now. 

Q. Did you notice what, if anything, was done with the 
parking space on the Georgia Avenue side when they re¬ 
modeled the bay window by the parking space? I mean the 
space between the regular sidewalk and the bay window of 
the building. Was there anything done with that? 

150 A. I really could not say. 
******** 

Q. Who was it made these alterations? A. I do not know. 
Q. You do not know? A. I do not know who did them. 
You mean who made the alterations to the building? 

Q. Yes. A. Who owned the building? 

Q. Yes. A. Oh. Mr. Vignau. 

Q. How do you know that? A. Because he is a very good 
friend of ours; and I have been a tenant of his in years before. 

Q. Did he talk to you about these alterations? A. Well, he 
used to come over; when he was watching them doing the 
work, he would come over and say that he was having the 
place remodeled. 

Q. He said that he was having the place remodeled? A. He 
said that he was having it remodeled and that the Sanitary 
Grocery Store was going to occupy the first floor. And he 
made a seven room apartment out of the second floor. 

151 Q. He told you that himself? A. Yes; and I have 
been in it and seen it. 

Q. And that was after Mr. Walsh left? A. That was after 
Mr. Walsh left. 

Mr. Edwin A. Swingle: You can take the witness. 

Mr. Lauderdale: No questions. 

Mr. Sherier: No questions. 

Mr. Edwin. A. Swingle: You may step back. 

(Thereupon the witness retired from the stand.) 
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19S Frank L. Griffin, Witness for Defendant, District 
of Columbia on Direct Examination 

By Mr. Lauderdale: 

Q. Mr. Griffin, state your full name, please, sir. And keep 
your voice up so that the ladies and gentlemen of the jury may 
hear you. A. Frank L. Griffin. 

Q. Where are you employed, Mr. Griffin? A. The District 
Government. 

Q. In what capacity? A. Permit clerk, Engineering De¬ 
partment. 

. Q*. How long have you been so employed as permit clerk 
for the Engineering Department? A. Since December 1920. 

Q. At my request did you bring—well, first, let me ask you 
this: Do you have the custody and control of the files con¬ 
taining all applications for permits issued by the District for 
paving—A. On public space? 

199 Q. On public space. A. Yes, sir. 

Q. At my request, did you make a search of those 
records to determine whether anyone has ever applied to the 
District of Columbia for a permit to pave the public parking 
between the inside edge of the sidewalk and the building 
proper—to pave it with concrete? A. I did. 

Q. I mean, at 4S01 Georgia Avenue, particularly with ref¬ 
erence to the Georgia Avenue side. A. I did. 

Q. And was there such a permit issued by the District? 
A. There was not. 

Mr. Lauderdale. That is all. Thank you. 

Cross-Examination 


By Mr. Sherier: 

Q. You mean you have no record of any permit having been 
issued? A. No record in the files; no, sir. 

Mr. Sherier. That is all. 
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Cross-Examination 

By Mr. Quinn: 

Q. Your records sometimes get mixed up. don’t they. Mr. 
Griffin? A. That is true, but we have just gone over them 
in the past six months. 

Q. Yes. but in the year 1940 you had not gone over 

200 them, had you? A. We were working on them. 

Q. In the last ten or fifteen years, the records have 
been in a pretty poor state, haven’t they? A. I wouldn’t say 
that. 

Q. Well, portions of the records have been mislaid or mis¬ 
filed? A. Yes. 

Q. If the District itself paved a public space, there would 
be no record of the permit, would there? A. It is usually is- % 
sued to a private contractor. 

Q. But if the District of Columbia itself laid the sidewalk 
on a public space, there would be no permit issued, would 
there? A. I think we issue permits—I am sure we do. 

Q. To the District itself? A. Yes; on certain occasions. 

Q. With reference to a situation like this on Georgia Ave¬ 
nue. if the sidewalk was going to be extended or paved on 
wthat was called parking, would there be any record of any 
permit, if it was done by the District of Columbia? Not by a 
private contractor, but by the District of Columbia. A. It 
is rarely ever done. 

Q. That is not the question. If they did it. there would 
not be any record of a permit, would there? A. No, sir. 

Mr. Quinn. That is all. 

(The witness left the stand.) 

201 Alphonse J. Vignau, Witness for Defendant, Dis¬ 
trict of Columbia, on Direct Examination 

By Mr. Lauderdale: 

Q. Mr. Vignau. state your full name, please. A. Alphonse 
J. Vignau. 
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Q. And you are the owner of premises 4S01 Georgia Ave¬ 
nue? A. Yes. sir. . 

Q. Have you. since you owned that building, sir, made ap¬ 
plication to the District authorities to pave that portion of 
the public parking between the cast line of the sidewalk and 
your property? A. No, sir. 

Q. Did you at any time pay to the District of Columbia the 
cost of paving that portion? A. Xo, sir. 

Mr. Lauderdale. That is all. Thank you. 

Mr. Sherier. Xo questions. 

Air. Edwin A. Swingle. Xo questions. 

(The witness left the stand.) 

202 Robert J. Barrett, Witness for Defendant, District 
of Columbia, on Direct Examination 

By Mr. Lauderdale: 

Q. Mr. Barrett, will you state your full name? A. Robert 
J. Barrett. 

Q. Where are you employed, sir? A. District of Columbia. 

Q. In what capacity? A. As plumbing and sanitary en¬ 
gineer. 

Q. How long have you been so engaged? A. About five 
years. 

Q. What were your duties prior to that time? A. Plumbing 
contractor. 

Q. In an individual capacity? A. That is right. 

Q. Now. Mr. Barrett, will you tell his Honor and these 
ladies and gentlemen of the jury whether or not the District 
of Columbia installs water service pipes and stopcock valves • 
and stopcock boxes to abutting property owners? A. Xo, 
they do not. 

Q. Who installs the water service from the water main in 
the street to the premises? A. The plumbing contractor. 

Q. Employed by whom? A. By the owner. 

203 Q. And paid for by the owner? A. That is right. 


CO DISTRICT OF COLUMBIA VS. A. J. AND J. VIGNAU 

Q. Does the District of Columbia itself furnish any 
part of the material to make the connection to the house or 
premises? A. The only thing that is furnished by the Dis¬ 
trict of Columbia—and really it is not furnished by the Dis¬ 
trict of Columbia—it must be bought from the District of 
Columbia by the plumbing contractor; that is the cap which 
goes into the main, and what is known as the curb cock for 
the stop valve. 

Q. Now. will you please explain to his Honor and these 
ladies and gentlemen what that gadget is you have in your 
hand? A. The main coming from the street is controlled by 
this valve to the inside of the house. This is put there prin¬ 
cipally for the protection and convenience of the owner. 

Q. And what is it known as? A. This is known as a curb 
cock—I mean a stopcock. 

Q. And where is that cock installed? A. This cock is in¬ 
stalled to— 

Q. I say, where? A. Not farther than S feet from the 
building line when there is a parking there. 

Q. And down in the ground? A. Down in the ground— 
four feet in the ground. 

Q. And to what is that connected? A. From this side of the 
copk (indicating) would be out to the water main. 

Q. And pipe is joined onto that? A. Oh, yes; a pipe is 
joined onto that from this side (indicating), and then another 
pipe to the inside of the building. 

204 Q. And for what purpose is that cock installed?A. 

That cock is installed so that the water may be turned 
off from the outside. 

By the Court: 

Q. How does that benefit the owner of the property? A. 
Thjs. sir. benefits the owner of the property by the fact that 
if tb'.s property were vacant, or something happened on the 
inside, then this could be turned off without digging up the 
sidewalk and pavement and so forth. Second, if the place 
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becomes vacant in the wintertime it is the general practice 
to drain the plumbing and heating. The pipe inside of the 
house would not accomplish that; you have got to get back 
to this valve and drain that off in order that no water will be 
in this (indicating). This is down four feet in the ground, 
protected from any freeze. 

Q. Then this stopcock valve that you have here is covered 
by what is known as a stopcock box? A. That is right. 

Q. Which goes down in the ground four feet to cover that 
particular cock? A. That is right. 

Q. Mr. Barrett, you say that the District sells the cock? 
A. That is right. 

Q. To the plumber? A. That is right. 

Q. Will you explain to the ladies and gentlemen why it is 
that the District sells that cock to the plumber? A. The Dis¬ 
trict purchases this brass work, or this stopcock, on a specifi¬ 
cation drawn by them, with certainrequirements. They regu¬ 
late the sale of this so that this will be standard all over the 
District of Columbia. Now, if they were made and pur¬ 
chased by the owner, they would be of a different pattern and 
this and that and another thing, and would be continuously 
causing trouble. 

205 Q. Who furnishes the stopcock boxes? A. The 
plumbing contractor. 

Q. And where are those purchased? A. They are pur¬ 
chased through any of the plumbing supply dealers here in 
the city. 

Q. Does the District sell any stopcock boxes? A. No, sir. 

Mr. Lauderdale. That is all. 

Cross-Examination 


By Mr. Quinn: 

Q. Mr. Barrett, when you have that valve outside of the 
house, there is also inside of the house a contraption to shut 
off the water, is there? A. That is right. 
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Q. So that if I have a leak in ray house I can go in the 
basement and push a lever there and shut off the water? A. 
Yes. 

Q. And this valve that you have there is placed four feet 
below the surface of the ground to get it below the freezing 
surface? A. That is right. 

Q. Ts not that valve also used by the District of Columbia 
to cut off the water supply for the people if they don’t 

206 pay their water rent? A. That is not the main pur¬ 
pose. 

iQ. I am not speaking of the main purpose, but they do 
use it for that? A. The District does use it for that; yes. sir. 

Q. And if it were not for that, you would not have to do 
that? A. Xo. 

Q. You could go back out, and there is another one to 
shut it off? A. That vou can use to cut it off. 

Q. Is that in the ground? A. Xo. sir. 

Q. In order to get to that you have to go down some feet 
under the ground, and dig a hole? A. That is right. 

Q. And that was provided so that you could cut it off with¬ 
out digging out in the ground? A. Yes, sir. 

By the Court: 

Q. It is not optional with the owner, is it. whether that 
stopcock goes in the sidewalk? A. Xo. sir. 

Q. It is a requirement? A. Yes, sir. 

By Air. Quinn. 

Q. And you place it where it is placed, in the parking, and a 
certain distance from the building? A. Yes, sir. 

Q. And if there is any change in the grade of the 

207 public walk? A. That is right. 

Q. And if there is a public walk, you put it in the 
pavement for any reason whatsoever, you send your men, if 
you know about it, you send a man to change the grade? A. 
Xct our men; that is done by a different department. 








wTr^,” 


Tv 


DISTRICT OF COLUMBIA VS. A. J. AND J. VIGNAU 


63 


Q. Well, by a District employee? A. Yes, sir. 

Mr. Quinn. That is all. 

Mr. Sherier. No questions. 

(The witness left the stand.) 

Oral Bourgeois, Witness for Defendant, District of Colum¬ 
bia, on Direct Examination 

By Mr. Lauderdale: 

Q. Mr. Bourgeois, please state your full name. A. Oral 
Bourgeois. 

Q. Where are you employed, Mr. Bourgeois, please, sir? 
A. Highway Department. 

Q. In what capacity? A. Superintendent of maintenance. 

Q. And how long have you been so employed? A. For the 
last ten years. 

Q. And prior*to that ten years what was your employment? 
A. I was an inspector of the streets and sidewalks. 

Q. Now, as inspector of maintenance, will you please state 
whether or not the District of Columbia, as such, ever paves 
the public parking between the back of the sidewalk 
20S and the property line? A. We pave that only under 
the permit system. 

Q. And by “permit system.” what do you mean, please? 
A. The property owner makes a request for the paving of this 
area for his convenience. 

Q. Who pays for the paving of that portion of the public 
parking? A. The property owner. 

Q. The whole cost of it? A. The entire cost. 

Q. Does the District ever pay that cost for it having been 
a whole cost job? A. Xo. sir. 

Q. Or without a permit? A. Xo, sir. 

Q. Xow, Mr. Bourgeois, have you at my request inspected 
the paved'portion of the public parking adjacent to premises 
4S01 Georgia Avenue, Xorthwest, with particular reference 



64 


DISTRICT OF COLUMBIA VS. A. J. AND J. VIGNAU 


to that portion lying along the Georgia Avenue front? A. I 
have. 

lQ. How long have you been dealing in concrete work? 
A. Twenty-three years. 

Q. 1 show you a photograph. Plaintiff’s Exhibit 7, and 
D. C. Exhibit No. 1. and ask you if you will step down in 
front of the jury box. 

(The witness and counsel stood before the jury, and the 
following testimony was given while demonstrating and in¬ 
dicating upon exhibits.) 

209 By Mr. Lauderdale: 

Q. Now. I will ask you. please, sir. which is the pub¬ 
lic sidewalk and which is that portion known as the paved 
portion of the public parking. A. From this margin here 
(indicating) to the outside—what we term the outside edge of 
the-sidewalk, is the public cement sidewalk area. From this 
margin here (indicating) to the building, or to the building 
line, is known as the public parking. 

Q. Now, have you inspected the portion of the paved park¬ 
ing which is also shown—and I wish you would point out ill 
D. C. No. 1, showing the front of the building. A. Do you 
want to know the sidewalk area and the public parking? 

Q. Yes. A. The sidewalk area is from this back margin 
line (indicating) to what we term the outside line of the 
street face of the District of Columbia sidewalk. From this 
margin (indicating) to the building line is termed public 
parking. 

Q. And the same is true with reference to the front on the 
Decatur Street line? A. That is true. The sidewalk line is 
right back through here to the outside (indicating), and from 
here (indicating) to the building line is public parking. 

Q. Now, did you inspect ail of the paving around that 
building within the public parking? A. I have. 

Q. And can you tell us from your observation of it whether 
or not in your opinion all of that concrete over the surface 
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of the parking area was laid at the same time? 

210 A. It was. 

Mr. Lauderdale. You may take the stand again. 
(The witness resumed the stand.) 

******** 

211 By Mr. Lauderdale: 

Q. Where the District of Columbia installs a side¬ 
walk, what are the specifications with respect to the 

212 thickness of the concrete? A. At present? 

Q. At the present time. A. The specifications are: 
4-inch 1-course cement walk. 

Q. And by “1-course” you mean what, please? A. I mean 
that the concrete is poured in one slab. 

Q. When did the District of Columbia first adopt the 1- 
course cement job or method? A. In 1936. 

Q. Prior to 1936 what were the District requirements with 
respect to laying a sidewalk and the depth of the course? 
A. The specification at that time was a 4-inch base and 1-inch 
mortar top—a 5-inch pavement. 

Q. I hand you Plaintiff’s Exhibit No. 16 and ask you 
whether or not that is not a 2-course job that was used prior 
to 1936. A. That doesn’t have the earmarks of it. 

Mr. Quinn. Is that the— 

Mr. Lauderdale. The sidewalk. 

The Witness. This is. a pretty old piece of cement, and it 
is pretty hard to determine, but that has the appearance of it. 

By the Court: 

Q. Of what? A. Of a 2-course walk. It is kind of hard to 
determine, but this is a 2-course walk. 

Mr. Lauderdale. All right. 

.213 By Mr. Lauderdale: 

Q. I hand you Plaintiff’s Exhibit Yo. 17, and ask 
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you whether or not that is a sample of the 1-course— 

Mr. Lichtenberg. I object to that, if the Court please, as 
being leading. 

The Court. Yes,, that is leading. 

Mr. Lauderdale. I will withdraw it. 

By Mr. Lauderdale: 

iQ. 1 will ask you whether or not that is a 1-course or a 
2-course— 

The Court: That is still leading, but you have asked him 
so much about it. it doesn’t make any difference now. 

The Witness. This has the appearance of a 1-course slab. 

By Mr. Lauderdale: 

Q. Mr. Bourgeois, upon what do you base your conclusion 
that the pavement covering the public parking was done at 
one time? A. Well, whenever a cold joint in left in the pave¬ 
ment overnight, why, that joint will open up. That is what 
we term a cold joint; that will open up, because it doesn't get 
the proper adhesion. 

( Q. Were there any openings or any cold joints in this 
paved portion? A. 1 didn’t see any. 

| Q. Had they been there, could you have seen them? A. 
Oh. yes. 

Q. What other thing led you to the"conclusion. if any, that 
the concrete was poured at the same time? A. Well, of course. 
1 base that on the appearance of it. It had the identical ap¬ 
pearance all the way through. But. primarily, on the cold 
joint. 

214 Q. Now, did you observe the condition existing there 
today with respect to the concrete immediately ad¬ 
joining the brick show window on Georgia Avenue? A. Yes. 
I noticed that too. 

I Q. In your opinion, was the concrete poured for that paved 
portion of the parking after the show window or bricks had 
been put in place? A. That is the evidence; yes. sir. 
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Q. Sir? A. That is the evidence out there on the surface. 

.Q. Why do you say that, Mr. Bourgeois? A. Because I 
noticed no courses whatsoever next to the brick. 

Q. No what? A. No courses. I noticed that the cement 
was a continuous job from the sidewalk to the show case. 

Q. And what evidence was there of that? A. I don’t quite 
understand. 

Q. What evidence—what leads you to say that the con¬ 
crete was poured after the bricks were put in place? A. It 
shows no evidence of being disturbed. That is the original 
slab. „ 

Q What about the binding between the bricks and the con¬ 
crete? A. Why, that seems to be all right, right up to the 
bricks. 

Q. Now, were those brick rough bricks or smooth 
215 bricks? A. I paid no attention to the bricks. 

Q. Was the mortar between the bricks flush with the 
outside of the bricks, or were there indentations where the 
mortar was up between the bricks? A. Do you mean the 
original mortar of the brick wall? 

Q. Let me show you what I mean—maybe I had better 
have you step down here and let the ladies and gentlemen 
see this. 

(The witness again left the witness stand, and standing with 
counsel before the jury, the following testimony was given 
while demonstrating on exhibits:) 

By Mr. Lauderdale: 

Q. Well, now. speaking of the brick along the edge of the 
concrete, for instance at this point here (indicating) where the 
bricks were joined together with cement—A. Yes. 

Q. That cement between those bricks, was it flush with the 
outside of the brick, or was there a little depression in there? 
A. I didn’t notice any in there. I figured straight along the 
brick wall. I didn’t go into the edge of the brick at all. I 
just found a straight line continuously here (indicating). 




6$ DISTRICT OF COLUMBIA-VS. A. J. AND J. VIGNAU 

Q. And your opinion is that the concrete was poured after 
the bricks were put there? A. Yes, sir. , 

Mr. Lauderdale. All right. Take the stand. 

(The witness resumed the stand.) 

Mr. Lauderdale. * You may examine. 

Cross-Examination 
216 By Mr. Sherier: 

Q. When did you make yottr inspection? A. I made 
two inspections there; I don’t exactly have the date. 

p. How recently? A. It was within the last week. 

Q. Did you examine the paving of the parkway immedi¬ 
ately north of this building? A. I did not. I confined my 
examination to the corner. 

Q. Was there anything to indicate to you that all of that 
parking from Decatur Street—the paving of the parking from 
Decatur Street on north was not done at the same time? 
A. I didn’t notice that. 

Q. I will ask you whether anything— 

Mr. Lauderdale. What were you going to say? 

The Witness. I confined my inspection to the area on the 
sidp of the building on Georgia Avenue and Decatur only. 

By Mr. Sherier: 

Q. But, of course, you saw that the parking was paved 
north of that building, on up to the next street, did you not? 
A. I didn’t pay any attention to that. 

By the Court: 

Q. Do you mean to say you don’t know whether it is paved? 
A. Xo. It is paved, but I didn’t pay any attention to the pav¬ 
ing of it. In other words, I didn’t make an examination of it. 

The Court. All right. 
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By Mr. Sherier: 

217 Q. Now, was there anything to indicate to you that 
the parking north of this building was laid earlier or 

later than that on the side of the building? A. I didn’t quite 
get your question. 

Q. Was there anything in the concrete along that parking 
which indicated that a part of it was laid earlier than the 
other? 

Mr. Lauderdale. Do you mean adjacent to the building or 
north of the building? 

Mr. Sherier. North of the building. 

Mr. Lauderdale. He is speaking of north of the building. 
The Witness. I didn’t go into that. I know it is paved in 
there. 

By Mr. Lauderdale: 

Q. All the way to the next block? A. I know it is paved. 

I didn’t examine it. 

* 

Cross-Exam ixatiox 
By Mr. Quinn: 

Q. Did I understand you to say that the District of Colum¬ 
bia never surfaces with cement the space which you referred 
to as public parking? A. Do we pave them? 

Q. Yes, yourselves. A. No; not ourselves. We only pave 
that under the permit system. 

Q. Now. let us suppose on Thirteenth Street. Northwest— 
there was a time, was there not. on Thirteenth Street, be¬ 
tween K and L, when there was a sidewalk along there, and 
then there was considerable of a front yard, and ground in 
front, between the houses that was a part of the pub- 

218 lie space: isn’t that true? A. I don’t know. I would 
have to check the map for that. 

Q. Isn’t it a fact that certain parts of the street were wid- 




--Tv^ .TV 


70 DISTRICT OF COLUMBIA VS. A. J. AND J. VIGNAU 

ened. and sidewalk taken, and ground in the yard, that used 
to be a part of the public space? A. 1 think that would have 
to be answered by the Construction Department. That is 
not in my department. 

Q. Don't you know from your experience in public service 
that they do widen the streets, and they do take in the public 
space? A. Yes. 

Q. Which the people had beautified, had their lawns out 
there, and the District has taken that in and made that a 
part of the sidewalk? A. 1 know that. 

Q. Then you do know that they did it? A. That would 
have to be answered by the Construction Department. I 
don’t know why they did it. 

Mr. Quinn. That is all. 

i Further Cross-Examination 


By Mr. Sherier: 

i Q. That whole space between Decatur and Delafield is 
used as public space? A. The whole space. 

, Q. That is. from the curb to the building line? A. Not 
from the curb: to the tree line. 

219 Q. That is all used as public sidewalk? A. Yes, sir. 

Redirect Examination 
By Mr. Lauderdale: 

Q. Mr. Bourgeois, the widening of Thirteenth Street, or 
widening of any other street where the District takes in more 
of the public parking between the old then-existing sidewalk 
to the building line, the District then widens the street and 
removes the old sidewalk and constructs a new sidewalk closer 
to the property line; isn’t that right? A. Yes, sir. 

Q. Isn’t that what you meant in answer to Mr. Quinn? 

The Court. What is the difference between that expression 
and the other way he expressed it? i • 


DISTRICT OF COLUMBIA VS. A. J. AND J. VIGNAU 


71 


Mr. Lauderdale. Because that part of the public parking 
which is left when the new street is widened back of the new 
sidewalk and back to the building line is still left in grass or 
dirt or hedge or whatever there might be, and at some later 
time if the property owner wishes to pave that— 

The Court. Suppose the city wants to do it? 

Mr. Lauderdale. The city does not do it. 

The Court. Suppose the city wants to pave its own prop¬ 
erty. do you mean to say they can’t? 

Mr. Lauderdale. No, sir; I don’t mean that. It is the 
policy not to do it. 

The Court. This witness said that they can. 

Mr. Lauderdale. It paves under certain conditions, but not 
beyond the public sidewalk. 

220 By Mr. Lauderdale: 

Q. Is that right? A. That is right. 

Q. And if there is any space between the sidewalk and the 
budding line, then the District does not pave it without the 
consent of.the property owner? 

Mr. Quinn. 1 object to that. 

Mr. Lauderdale. He testified to that. 

The Court. He did not testify to it until you testified to it 
for him. You can have your exception, and I will sustain 
the objection. The witness testified expressly, in answer to 
Mr. Quinn’s questions, that if the city so desired and thought 
it was necessary, they paved this, and it is in the public 
parking space. But whether he said it or not. anybody 
would know they had the right to do it. 

Mr. Lauderdale, But I say to your Honor it is not the 
policy of the District to do it. 

The Court. If the City could get someone to pay for it. I 
suppose they would do it. 

Mr. Gray. May I call your attention, your Honor, that Mr. 
Bourgeois testified that when the District paved those por¬ 
tions it was done under the permit system. I don’t know 
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whether your Honor wants him to explain what the permit 
system means, but I think it would clarify it if he did. 

The Court. I have no intention to stop him from testifying, 
but the Court thinks the witness has already testified that this 
property that belongs to the City, if they see fit in their own 
interests, or the public interest, to pave it. they can do 
it. 


221 By the Court: 

Q. Isn’t that what you testified to? A. Yes; that is 
what I meant. 

By Mr. Lauderdale: 

Q. By that, what do you mean? A. The widening—of 
course. I am speaking about the Construction Department— 
I have nothing to do with that whatsoever. In the widening 
of a street. I suppose it is all passed by the Commissioners. 

Q. Keep your voice up. A. If a street was widened for a 
specific purpose, and if the sidewalk is changed, within the 
District of Columbia, some of those streets may have a pub¬ 
lic parking if it is widened, and some may not. 

By Mr. Sherier: 

i Q. Some may not? A. That is right. 

By Mr. Lauderdale: 

Q. If the sidewalk is widened to next to the building line, 
there is no public parking? A. There is not. 

Q. But if the new sidewalk is laid next to the building line 
and a portion remains between the building line and the back 
of the sidewalk line, does the District pave that part of it 
without permission of the owner? A. No. sir. 

Q. And without the owner paying the whole cost of it? 
A. No. sir. 

Mr. Lauderdale. Thank you. 
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222 By the Court: 

Q. What is it they don’t do without a permit? t \. 
Paving the public parking, or the tree space. 

Q. You said a while ago. as the Court understood you— 
the Court may have misunderstood you—that if the District 
of Columbia so desired—if for any purpose they so desired, 
or thought it proper, they would pave this public parking. Is 
that so, or isn’t it so? A. I imagine it ceases to be a public 
parking. 

The Court. The Court thinks this is quibbling, and the 
Court thinks it is perfectly evident that the situation is this: 
that if the City wants to pave it, they can; and if they don’t 
want to pave it, they may condemn. That is all there is to it. 

Mr. Gray. May we note an exception to your Honor’s 
characterization? 

The Court. Certainly. 

Mr. Gray. Now, may I ask a question? 

The Court. Yes. 

Mr. Quinn. The Court was not discussing the witness. 

The Court. I was not discussing the witness; I was dis¬ 
cussing the legal situation based upon all of the testimony 
introduced in the case. 

* 

By Mr. Lauderdale: 

Q. Mr. Bourgeois, from your inspection of this paved por¬ 
tion of the parking that we have been discussing around 4801 
Georgia Avenue, and stating to you that it has been testified 
to— 

Mr. Sherier. I object.. 

223 Mr. Lauderdale. I just want to identify this subject. 

* The Court. The Court sustains the objection. 

By Mr. Lauderdale: 

Q. I will ask you whether or not, from your inspection of 
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that particular portion of the paving and that parking, whether 
or not in your opinion the District of Columbia paved that 
portion. 

Mr. Sherier. He has been over that. 

The Court. The Court does not think he can possibly 
answer that. 

If he wants to answer it. he can. How can he possibly 
answer it? 

Mr. Lauderdale. I will ask him if he can. 

The Court. Very well. 

The Witness. From the appearances, no. 

By Mr. Lauderdale: 

Q. Why do you say that, sir? A. Because the sidewalks laid 
in the District of Columbia must be laid in three-foot squares. 

Q. And how about the paved portion of the parking done 
under the permit system at the request of the owner? A. Well, 
when the owner requests that the parking be paved, an esti¬ 
mate is made of— 

Q. Xo. I am speaking of the method of constructing it when 
you do the work under the permit system. A. If we do the 
work? 

Q. Yes. A. At this particular time? • 

1 Q. From 1930 on. or around 1930. A. From 1930 to 1930 
the public parking would be paved to this specified depth of 
aio-inch 2-course walk; and from 1930 to the present it would 
1 be paved with a 4-inch 1-course slab. 

224 Q. And you do not surface any parking area under 
the permit system—under the whole cost system, un¬ 
less it was a 2-course job; is that right, sir? A. Between 
1930 and 1936; ves. 

Q. Yes. In 1930 did the District use the method of laying 
out squares on the parked areas, paving parked areas? A. 
They have been using that ever since I have been here, and I 
have been here 23 years. 

1 Q. So. there is no difference between the paved portion 
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of the sidewalk and the public parking? A. There wouldn't 
be any; no. sir. 

Q. Will you explain to us what you mean by the “permit 
system”? A. The permit system—I don’t know just how to 
explain myself here—it is whenever the property owner re¬ 
quests that the public parking be paved for their convenience, 
they request the Highway Department to pave it for them, 
and the estimate is made, and the estimate is mailed to the 
property owner. 

Q. An estimate of the cost? A. An estimate of the cost, 
with a deposit slip. 

Q. With a deposit slip? A. Yes; and if they want this 
place, the public parking paved, they will deposit their money 
with the Collector of Taxes, whereupon, upon the receipt of 
the paid deposit slip, the Highway Department contacts the 
various facilities within that given area to be paved, for their 
releases, before the paving is done, and if the proper releases 
are made from all the utilities, then we pave that area. 
225 Q. You say that a deposit slip is sent along with the 
estimate to the owner? A. Oh, yes. 

Q. Upon application? A. That is right. 

Q. And what deposit is required to be paid to the Collector 
of Taxes? A. The cost of the entire job. 

Q. The estimated cost of it? A. The estimated cost of the 
entire job; yes, sir. 

Q. In other words, he has to put up the entire amount that 
you have estimated it would cost to do that work? A. That is 
right. 

Mr. Lauderdale. That is all. Thank you. 

Cross-Exam in atiox 


Bv Mr. Quinn: 

Q. Now. if the work was going to be done, whether under 
the permit system where the property owner would stand the 
cost, or the District would stand the cost, among the first 
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things you would do. you would check with the public utili¬ 
ties. and then check all the water mains? A. We check every¬ 
thing in that area. 

i Q. And if the water meter was above the grade to be estab¬ 
lished. the District would change that, wouldn’t it? A. 

Yes. 

226 Q. And then adjust the stopcock box? A. Yes; 

everything within the area. 

By Mr. Lauderdale: 

i Q. And that is the whole cost of the job? A. Yes. sir. 

By Mr. Quinn: 

i Q. And you would bring the stopcock box down to the 
grade of the sidewalk, wouldn't you? A. Not the sidewalk; 
not in the public parking. 

By the Court: 

Q. Do you mean after the space was paved, you would leave 
it above the grade? A. No, sir; if the stopcock box needed 
to be adjusted, under the request of the owner, then we would 
adjust it along with the public utilities. 

By Mr. Quinn: 

Q. If that stopcock box was in a grass plot, whether the 
District paved it or not, you would adjust the stopcock box 
to the grade of the concrete that you were going to establish, 
and send men to do it? A. When we speak of the box. the 
entire concrete may be 3 or 4 inches higher than the adjoining 
sidewalk, and— 

i Q. And when you adjust the stopcock box— 

Mr. Gray. Let him answer. 

The Court. He said it should be lowered. 
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The Witness. If it was lower, to bring the grading down, 
we would adjust it. 

Mr. Quinn: 

# 

Q. Do you know Mr. Boswell, who used to be con- 
227 nected with the District? A. I do-not. 

Mr. Quinn. That is all. 

Mr. Lauderdale. That is all. Thank you. 

(The witness left the stand.) 

Joseph R. Johnson, Witness for Defendant, District of 
Columbia, on Direct Examination 

By Mr. Lauderdale: 

Q. Mr. Johnson, please state your full name. A. Joseph R. 
Johnson. 

Q. What is your occupation, Mr. Johnson? A. Master 
plumber. 

Q. How long have you been so engaged? A. Forty-five 
years. 

Q. And do you do any work for the District of Columbia? 
A. Yes, sir. 

Q. What work do you do as a plumber for the District of 
Columbia? A. Well I have charge of looking after sewer and 
stopcock boxes, and things like that; and water service. 

Q. And are you employed to adjust stopcock boxes when 
they need adjusting? A. Yes, sir. 

Q. Within the public sidewalk or a public space? A. Yes. 
sir. 

22S Q. Now, I direct your attention to premises 4S01 
Georgia Avenue. Northwest, and ask you whether or 
not you had an occasion to adjust that stopcock box. 

Mr. Sherier. When? Would you mind asking him? 

The Witness. Yes, I did. 
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Bv Mr. Lauderdale: 

V 

! Q. Subsequent to December 1940? A. Yes, I did. 

I Q. I hand you Plaintiff’s Exhibit Xo. (5—but may I ask you 
this first: When did you adjust the stopcock box? A. I ad¬ 
justed this stopcock box? 

1 Q. Yes. A. I didn’t adjust it. This was adjusted after the 
sidewalk was laid. 

Q. What did you do to it? A. I have a box out there; I 
would like to explain to the jury just what you do. 

Q. All right. But tell us, first, when you lowered it, did 
you niake the top flush with the sidewalk? A. Yes, sir. 

Q. When was that done? A. In January. 

Q. Of what year? A. 1941. 

Q. I will ask you whether or not that photogTaph which 
you have, which is Plaintiff’s Exhibit Xo. 6—whether or not 
that stopcock box was in the condition as shown in that picture 
prior io your doing any work on it. A. I don’t quite under¬ 
stand. 

229 Q. Will you look at the photograph? A. Yes. You • 
mean, when I went there— 

By the Court: 

Q. Does that show the stopcock box before you operated 
on it. or after? A. Before. 

The Court. That is what you want to know? 

Mr. Lauderdale. That is right. 

By Mr. Lauderdale: 

Q. And that is the same condition that it was in before 
you did anything to it? A. That is right, before I touched it. 

! Q. Xow. will you please tell the ladies and gentlemen of 
the jury what you did to that to remedy it? A. Well, if I 
could show my— 

Q. All right. Get it, then. A. It is right outside. 




DISTRICT OF COLUMBIA VS. A. J. AND J. VIGNAU 


79 


Q. I think if you would stand right here so that these folks 
could see it. they would get a better idea of what you are 
going to tell them about. 

What do you call that thing? A. A water stopcock box. 

Q. Is that the same type of stopcock box that is located at 
premises 4801 Georgia Avenue? A. Yes, sir. 

Q. Now. what is that thing for? A. That thing is put there 
to shut the water off from the premises. 

230 Q. Are you talking of the box itself? A. The water 
that goes into the house is supposed to be 4 feet below 

the depth, and this shut-off is down here (indicating). 

Q. Is that it (handing an object to the witness)? A. Yes, 
sir. 

Q. That sets over that thing? A. That sets over that. 

Q. All right. Suppose the ground is higher than that thing 
is long, what do you do then? A. Under what conditions? In 
the cement sidewalk? 

Q. No; in dirt. A. Why, just twist it, like that (illustrat¬ 
ing). 

Q. That screws it up and down? A. Yes. sir. 

Q. And if it is in the dirt you can screw it up or down with 
ease? A. Yes; that is right. 

Q. When that is operated in concrete, can that box be low¬ 
ered or raised? A. Not without cutting the sidewalk. 

Q. Not without cutting the sidewalk? A. No. sir. 

Q. What did you do to remedy the condition of the stop¬ 
cock box at 4S01 Georgia Avenue? A. I will show you. I 
take this screw out of that box, like that (illustrating). Took 
the cover off, like that (illustrating). 

Q. Is this cover the type of cover that was on there 

231 at the time this picture was taken? A. Yes, sir. 

Q. And prior to the time that you remedied it? A. 

Yes, sir. 

Q. And that is known as what kind of top? A. That is a 
regular water top. This is called a patented stopcock. This 
is done to keep from spoiling the sidewalk, or anything like 
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that. And this is done without taking the casing out. In 
order to make it safe, I did take it all out. 

Q. Now, that in particular, what did you have to take out? 
A. I had to break all this off in here (indicating). 

Mr. Lauderdale. They can’t see that. Point it over this 
way so they can see. 

Can they see now? 

The Court. Yes. 

The Witness. I had to break it all off this rim down here, 
break all around, break all this out of here so this cover would 
go down in here (indicating). See. it won’t go down in here 
now. And then after I got it down there I screwed this bolt 
u^3 there to make it tight, so there would be no obstruction on 
top of the sidewalk whatever; set flush with the top of the 
cement sidewalk. 

Bv Mr. Lauderdale: 

V 

Q. Why didn’t you screw it down? A. Because I couldn’t 
without cutting all this sidewalk off, making a patch in the 
sidewalk. 

Q. In other words, the concrete around it, that is im- 
232 movable; is that right? A. Immovable. That con¬ 
crete. when it is put down, is about 5 inches thick, and 
because of this lug here, and these screws of this box couldn’t 
be turned without breaking it down. 

Q. Will you pass this around and let the ladies and gentle¬ 
men see the top of this thing at close range? A. You see, the 
cement is put in there with— 

Q. You broke all that top off? A. Yes, sir, around that 
ring. 

By the Court: 

I Q. Broke the top off of what? A. Of that box. in order to 
get this on, you see. Had it flush with the side—you see the 
way it is. this is what they call a patent cover, and it wouldn’t 
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lit in here until I broke this ridge all the way here, and this 
fitting here is screwed down here. 

Q. About how long did this operation take, sir? 

Mr. Lauderdale. I think that is about all. 

By the Court: 

Q. About how long did it take to do this work? A. To put 
that cover on it? 

Q. Yes, sir; to fix the pavement so it would be level. 
A: It t*ook me about 30 or 45 minutes. 

The Court. Thank you, sir. 

Cross-Examination 

By Mr. Quinn: 

Q. Can you tell us, Mr. Johnson, or do you recall, what 
space there was between the edges of the concrete or cement 
around that box, when you got there, and the side of the box? 

A. Well, I don’t quite understand you. 

233 Q. Well, was there any little space between the side 
of the box, that is, the stopcock box, and the surround¬ 
ing concrete? A. Xo; the concrete was solid against the box. 

Q. All the way up to the top? A. Yes. sir. 

Q. Who employed you to go there and do the work? A. Mr. 
Dawson, the Corporation Counsel’s office. 

Q. The District of Columbia paid you for it? A. Yes, sir. 

Q. As I understand it, you are employed frequently by the 
District of Columbia for the very purpose of adjusting these 
stopcock boxes. A. At times, yes, sir. 

Mr. Quinn. Yes, that is all. 

Mr. Edwin A. Swingle. Now may I ask just one question? 

Cross-Examination 

By Mr. Edwin A. Swingle: 

Q. You lowered this particular stopcock box after this ac- 
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cident occurred? A. Didn’t lower it, sir. 

Q. Well, you changed it? A. Yes, sir. 

Q. And made it safer? A. After the sidewalk was all around 
it. yes. sir. 

Q. I mean that was in January? A. Yes, sir. 

Q. Of 1941? A. Yes, sir. 

* * * * * * * * 

23S Harold F. Clemmer. on behalf of the Defendant, 
District of Columbia on Direct Examination 

By Mr. Lauderdale: 

IQ. Mr. Clemmer. will you state your full name, please, sir? 
A. Harold F. Clemmer. 

# 

Q. Where are you employed, Mr. Clemmer? A. District 
of Columbia. 

! Q. In what capacity, please, sir? A. Engineer of materials. 
Q. And. as engineer of materials, do you also have the 
239 material of concrete under your jurisdiction? A. Yes, 
sir. 

Q. How long have you been engaged in concrete work, sir? 
A. Twenty or twenty-five years. 

Q. Have you had any special training in cement materials? 
A. I have had considerable experience in concreting materials. 

Q. And. at my request, did you inspect premises 4801 Geor¬ 
gia Avenue. Northwest, with particular reference to a paved 
portion of the parking adjacent to the show window and the 
front of that building on Georgia avenue? A. I did inspect 
those premises. Frankly; I do not remember at whose re¬ 
quest. 

I Q. I will show you District of Columbia Exhibit No. 1 and 
Plaintiffs' Exhibit No. 7. and ask you to look at both of those 
exhibits, if vou will, please, sir. A. Yes. 

Q. N ow, Mr. Clemmer, as a result of your inspection of the 
parking, that is, the paved portion of the public space between 
the back edge of the sidewalk and the building itself, can you 
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tell us whether or not. in your opinion, that parking and all 
of that concrete on that parking was laid at the same time? 
A. By the parking you are referring to that back of the side¬ 
walk, between the sidewalk and the building? 

Q. Will you step down here, please, sir, and just turn 
around, so the jury can see it a little better? I am speaking 
about that portion of the parking which is between the back 
edge of this sidewalk, along here, and the building itself; 
and that is shown on Plaintiff’s Exhibit Xo. 7 and on D. C. 
Exhibit Xo. 1. taken from the front of the building, that por¬ 
tion of the parking which appears to be back of the sidewalk 
on Decatur Street, to the entrance of the building. 

(The witness left the witness stand and, standing with 
counsel before the jury, gave the following testimony while 
demonstrating with exhibits:) 

The Witness: What is the question? 

240 Q. The question is whether or not you can tell us 
whether, in your opinion, that concrete covering that 

. portion of the parking was laid at the same time? A. Yes, sir. 
Q. It was? A. Yes, sir. 

Q. Xow, did you observe the junction of the concrete with 
the bay window on the Georgia Avenue side? A. Yes, sir. 

Q. Can you state whether or not, in your opinion, the con¬ 
crete was poured subsequent to the time the bricks were laid 
forming that bay window? A. Yes sir; it was. 

Q. Was it poured prior to or after that? A. Poured after 
the brick had been placed. 

Q. And why do you say that, sir? A. Because the concrete 
is up in the mortise of the brick and has been somewhat 
splashed against the brick, which would be impossible to 
obtain that same fit if the brick had been placed after¬ 
wards. 

241 Mr. Lauderdale: You might return to the stand, sir. 
(The witness resumed the stand.) 

Q. Did you observe the concrete immediately in front of the 
entrance door? A. Yes, sir. 

Q. Was that concrete leading to the front door level with 
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the portion of the concrete adjacent to the bay window? A. 
Weil, the concrete leading to the door was in a warped section, 
or sloping up to the door. 

Q. And will you please explain to the jury just what you 
mean by that? You might, step down here and look at this 
picture and explain it to them a little better. You have now 
the D. C. Exhibit No. 1. Explain it to the jury. 

i (The witness left the witness stand, and gave the following 
testimony while demonstrating to the jury with exhibits.) 

A. This portion from here, as you will notice, is consider¬ 
ably. from this point up to there, a considerable slope, there, 
leading to this one step, to the approach of the door. 

iQ. Is it your opinion that that concrete was so mounted as 
to give better access to that entrance way? A. Yes, sir. 

Mr. Lauderdale: You may examine, sir. 

Mr. Sherier: No questions. 

Mr. Quinn: No questions. 

iMr. Lauderdale: That is all. Thank you, Mr. Clem- 
mer. 

(The witness retired from the stand.) 

242 Emmett J. Motley, on behalf of the Defendant 
District of Columbia, on Direct Examination 

By Mr. Lauderdale: 

Q. Mr. Motley, will you state your full name, please, sir? 
A. Emmett J. Motley. 

Q. Where are you employed, Mr. Motley? A. Inspector of 
Claims Office, District of Columbia. 

Q. And how long have you been so engaged? A. For two 
and a half years. 

Q. Prior to that time where were you employed, sir? A. In 
the Sanitary Engineer’s office. District of Columbia. 

Q. In what capacity? A. As an engineering draftsman. 

Q. Now. Mr. Motley, I will show you Plaintiff's Exhibit 
number 6, and ask you whether or not. sir, you made the in- 
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vestigation of this accident at that point? A. I did make 
such an investigation. 

Q. And I will ask you whether or not this photograph 
shows the condition that the water stopcock box was in at the 
time you made your examination? A. That is the condition 
it was in at the time of the investigation. 

Q. When did you make that investigation, sir? A. On 
January 29, 1940. 

Mr. Lauderdale: May I have this paper marked for iden¬ 
tification, please sir? 

(A drawing made by Emmett J. Motley was marked for 
identification as District of Columbia Exhibit 2.) 

243 Q. I hand you District of Columbia Exhibit No. 2 
and ask you whether that is a drawing made by you 

from the investigation that you made of the condition of the 
stopcock box and the surrounding territory at that time. A. 
This is a drawing I prepared as a result of the investigation. 

Q. Did you measure Ihe height that the stopcock box pro¬ 
truded above the surface of the sidewalk on the 29th of Janu¬ 
ary, 1941? A. I did. and established those heights. 

Q. What method did you use in measure that height, sir? 
A. We used an engineering instrument for the purpose of 
securing the levels, the difference in levels, the elevation. We 
used a transit and a rod. 

Q. And what are a transit and a rod, sir? A. A transit is 
an engineering instrument. It consists of a telescope with 
cross-hairs and a columnation tube, to establish parallel lines. 
We use that in conjunction with an engineer’s rod, which is 
divided into hundredths of a foot. 

Q. And what was the height of this stopcock box from the 
surface of that sidewalk, according to those measurements? 
A. There were several heights taken. As a matter of fact, 
there were a good many readings. When you speak of the 
height, do you wish the maximum or the minimum or what? 
Q. Well, give us all of the measurements that you made 

244 there, sir. A. On the north side of the box— 

Mr. Lauderdale: Would you mind stepping down 
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here and pointing out on that photograph which side you are 
speaking of, so these ladies and gentlemen can see it? Can 
you all see this? 

(The witness and counsel stood before the jury, and the 
following testimony was given while demonstrating and in¬ 
dicating upon exhibits.) 

Q. Will you indicate where those measurements'were made? 
A. Yes, indeed. The north side of the stop cock box is the 
side that is closest to the point from which the photograph was 
taken, that is. this spot which 1 indicate with my finger; and 
that elevation, or the difference in elevation rather, between 
the top of the box and the cement sidewalk was three-quart¬ 
ers of an inch. 

Now. going directly to the south side, we find a difference 
of one-half inch: that is, it protrudes above the sidewalk 
me-half inch. That is on the south side. 

On the west side, that is, the side that is nearer to the 
curb, we find a difference in elevation of five-eights of an 
inch. 

On the east side, that is. the side nearer to the show window, 
indicated here, we find a difference in elevation of one-half 
inch; that is, it protruded one-half an inch. 

Mr. Lauderdale: All right. Thank you sir. 

You may examine. 

Cross Examination 

By Mr. Swingle: 

Q. May I ask you just one question, Mr. Motley? From 
what you said, the largest protrusion was on the north 
24.5 side of that stopcock box cover. Is that right?? A. I 
believe that is correct. Let me look at this drawing 
again. Yes; that is right. 

Q. In other words, any person who was walking from the 
north toward the south would have the highest amount of that 
protrusion in their way. if they should come across that stop- 
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cock box? A. That is correct, Mr. Swingle. 

Mr. Swingle: That is all. 

Cross Examination 


By Mr. Quinn: 

Q. Mr. Motley? A. Yes, Mr. Quinn. 

Q. Is that portion of the sidewalk in which the stopcock 
box was laid placed on the same level with what they called 
the sidewalk? A. I interpret that to mean that the sidewalk 
in the area— 

Q. It is a blocked-off area there in the center, running from 
the curb—the main sidewalk, running from the curb about 
twelve feet back. In plaintiff’s Exhibit number 0, you see the 
man walking, here, in this picture? A. Yes, sir. 

Q. Now, he is in the portion of that which you call the 
public sidewalk? A. Well, maybe I can help you. This side¬ 
walk is blocked off by the District into blocks; and this other, 
that is not. 

246 Q. Is that all the same grade as this portion of the 
cement where the stopcock box was? A. Yes. 

Q. And it was intended to be on the same grade all the 
time? A. “All the time”? I do not understand what you 
mean by “all the time”. 

Q. The way it was originally laid, it was on the same grade 
as the sidewalk, wasn’t it? A. Yes, sir; it was laid at the same 
grade as the sidewalk; but at what time I do not know. 

Q. Now, the portion of the stopcock box which you found 
to be highest, the north side, was the point nearest to the 
crack in the concrete, wasn’t it? Have you got the other 
picture, that shows that crack. It was the side of the box 
closest to this crack in the concrete (indicating on an ex¬ 
hibit). A. That is the north? 

Q. That is right; the crack is north of it. Well, that 
speaks for itself. It was on the north side and you said it 
was the highest? A. That is correct. 
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Q. Now, that crack that you saw in the concrete was a crack 
clue to settlement, was it not? 

The Court: Due to what, Mr. Quinn? 

Mr. Quinn: Settlement, 
i A. I could not say what the crack was due to. 

By Mr. Quinn: 

Q. That is one of the things that is responsible generally 
for cracks, isn’t it? 

247 Mr. Lauderdale: I object, if your Honor please. 

Mr. Quinn: He knows. 

The Court: Overruled. 

A. Speaking generally, I would agree with you. 
i The Court: Although I do not know that it requires an 
expert to answer that question, Mr. Quinn. 

Mr. Quinn; That is all. 

Redirect Examination 

By Mr. Lauderdale: 

i Q. Mr. Motley, what other causes cause concrete to crack, 
if you know? A. There are atmospheric conditions, that is. 
alternate freezing and thawing. 

i Q. It does not have to raise and lower the concrete, does it? 
A. Not necessarily. 

Mr. Lauderdale: That is all. 

i Recross Examination 

By Mr. Quinn: 

Q. Often when there is freezing and thawing there is a 
movement of the concrete, isn’t there? A. You may have 
movement up and down, not necessarily up and down. It 
could be lateral, in a horizontal direction. 
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Q. But there is a disturbance of the surface, both above 
and underneath it, when you have this alternate freezing and 
thawing? A. If the water could get underneath. I don’t 
know in this case whether it did or did not. 

Mr. Lauderdale: That is all. 

248 Mr. Quinn: That is all. 

((The witness retired from the stand.) 

Lawrence Earl Walter, on behalf of the Defendant, Dis¬ 
trict of Columbia, on Direct Examination. 

« 

By Mr. Lauderdale: 

Q. Mr. Walter, what is your full name, please, sir? A. 
Lawrence Earl Walter. 

Q. Will you keep your voice up so we can hear you? 
Where do you reside, Mr. Walter? A. In Hyattsville, 4S— 
5703 41st Street. 

Q. Hyattsville. Maryland? A. Yes. 

Q. Were you ever employed by the Sanitary Grocery Com¬ 
pany, sir? A. Yes, sir. 

Q. And when did you first go to work for them, about, sir? 
A. In 19— in 1923. 

Q. In 1923? A. Yes, in December. 

249 Q. Were you ever employed by the Sanitary Grocery 
Company in one of their stores on Georgia Avenue, 

Northwest? A. Yes, sir; I was. 
******** 

Q. And when were you first employed in a store on Georgia 
Avenue, for the Sanitary Grocery Company—about? A. 
About 1925. 

Q. And where was that store located, please, sir? A. 4S07 
Georgia Avenue. 

Q. 4807? A. Yes. 

Q. And that is how many buildings, about, north of 4S01 
Georgia Avenue* A. About six or eight. 
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Q. All right, sir. And how long did you work for the 
Sanitary Grocery Company in 4S07 Georgia Avenue? A. 
About four years. 

Q. And then did there come a time when you were employed 
by the Sanitary Grocery Company in another store on Geor¬ 
gia Avenue? A. Yes. sir. 

'Q. In what store was that, please, sir? A. It was 4S01. 

Q. And when did you move to 4S01? A. In September, I 
think it was, 1930. 

250 Q. September. 1930? A. Yes. 

Q. Do you recall, sir. what the store at 4S01 looked 
like and the condition it was in prior to the time that you 
were employed there? A. Yes. sir. 

IQ. And did you have occasion to observe that store on 
many occasions prior to going to work there? A. Yes; I did. 

Q. And do you recall what the bay window on the Georgia 
Avenue side looked like prior to the time that you went there? 
A. It was a small—a small window. 

'Q. And do you recall what the portion of the parking ad¬ 
jacent to that store window appeared like? A. Yes, sir. 

Q. Now will you describe, in your own words, sir, just what 
there was between the back of the sidewalk and the show 
window itself? A. Well, there was a coping around there, 
about. I would say, six or eight inches high. 

IQ. And that coping extended from where to where, if you 
please, sir? A. From the back of the sidewalk around back 
to the back of the window. • 

Q. And will you please explain just what you mean by 
“coping”, sir? A. Well, it was concrete raised about that 
high. It was raised up higher than the sidewalk. 

Q. And what about the entrance way to that build- 

251 ing at that time? A. Well, I do not recall whether it 
was three or four steps. I do not recall how many. 

Q. Where was the entrance. A. The entrance was into 
the door right in the corner of the store. 

Q. Can you state whether or not that coping was removed? 
A. It was. 
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Q. And when, please, sir? A. When the store was remodel¬ 
ed for the Sanitary Grocery Company to move into it. * 

Q. Did you know prior to the time that the store was re¬ 
modeled that you were going to be employed in that store? 
A. Well, I had been told I would. 

Q. And were you more or less interested in observing what 
was going on, to see what the store was going to look like after 
you got into it? A. Yes: I was. 

Q. And after the concrete coping was removed, what was 
dene about that area between the back of the sidewalk and 
the budding? A. That coping was removed; the steps was 
removed; and the sidewalk was beveled up to the door. 

By the Court: 

Q. Was what? A. Beveled. 

Q. What do you mean by ‘‘beveled"? A. Beveled; it start¬ 
ed down there and the closer to the door it got, the deeper it 
got; it was on an angle, like that. 

252 By Mr. Lauderdale: 

Q. And that was in what portion of the areaway? 
A. That was all along in front of the front window, the bay 
window, and the entrance to the store. 

Q. Will you step down here, in front of the jury box. please, 
sir; and I am showing you D. C. Exhibit Xo. 1. Will you 
take a look at it first? A. Yes. 

Q. All right. Just turn around, this way. and use this 
pencil, and indicate to these ladies and gentlemen, on this 
photograph, where the beveled portion of the pavement was. 
leading up to that door. A. That is right in—it is right along 
in here. 

By Mr. Sherier: 

Q. At the entrance? A. At the entrance. 
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V 

By Mr. Lauderdale: 

Q. You mean at the entrance, at the bay window, it sloped 
up toward the front door? A. That is right. 

Q. As it is today? A. That is right. 

Mr. Lauderdale: All right. You may take the stand, sir. 

The Court: Let me look at those photographs, please. 

By Mr. Lauderdale: 

Q. Mr. Walter, I hand you Plaintiff’s Exhibit Xo. 10. and 
ask you to examine that little photograph. Can you see it? 
A. Yes, sir. 

253 Q. Now, I will ask you whether or not that picture 
shows the condition that that store was in, that is. the 
coping around there and the steps, prior to the time the store 
was remodeled? A. That is right. 

Q. Is that the way you remember it? A. Yes. sir. 

;Q. Did you see in there the water meter box and the stop¬ 
cock box, in that picture? A. Xo; I didn’t see it in there. It 
might be in there. 

iQ. All right. A. (after further examination of photo¬ 
graph) Yes; I see it now. . 

iQ. And did that stopcock box and water meter box exist, 
at| the time you knew the building, in about the same condi¬ 
tion that is shown in that picture? A. Yes. sir. 

Q. Xow I hand you Plaintiff’s Exhibit Xo. 7 and Plaintiff’s 
Exhibit Xo. 6. and ask you whether or not those two photo¬ 
graphs show the condition of that paved portion of the side¬ 
walk and the stopcock box, elevated? A. Yes, sir. 

Q. As it existed at the time the work was completed? A. 
That is right. 

Mr. Quinn: What exhibits were you showing him? 

Mr. Lauderdale: Plaintiff’s Exhibits 6 and 7. 

By Mr. Lauderdale: 

Q. Do you know the names or the identity of the 


DISTRICT OF COLUMBIA VS. A. J. AND J. VIGNAU 


93 


workmen who concreted that portion of the parking? 

254 A. No; I don’t know. 

Q. And tore away the coping? A. No, sir. 

Mr. Lauderdale: That is all, thank you, sir. 

You may examine. 

Cross Examination 

By Mr. Sherier: 

Q. The entrance to that store, Mr. Walter, is more on 
Decatur Street than on Georgia Avenue—right in the angle? 
A. No; it is not. It is about even, right in the angle. 

Q. Right in the angle? A. Right in the corner, sir. 

Q. And that is where that beveling off, that you mentioned, 
occurred? A. It is right where I said in the entrance. 

Mr., Sherier: That is all. 

Cross-Examination 

By Mr. Quinn: 

Q. Where are you employed now? A. Hyattsville Market. 
Q. Where? A. Hyattsville Market, Hyattsville. 

Q. Did I understand you to say that this condition shown 
in this photograph existed right after the work was com¬ 
pleted at the store? A. Yes, sir. 

Q. You mean that the stopcock box was sticking up that 
way. above the sidewalk? A. Yes, sir. 

255 Q. And this was on the level? A. Yes, sir; that is 
right. 

Q. Did you see a District inspector at the time, while the 
work w ; as going on? A. No; I didn’t. 

Q. Did you see a man come there to lower those things? . 
A. No; I didn’t. 

Q. Did you see this place graded, the dirt there wdthout 
any coping, before the concrete was laid? A. No; I didn’t. 
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Mr. Quinn: That is all. 

Cross-Examination 


By Mr. Swingle: 

i Q. What was your connection with the Sanitary Grocery 
Company at 4801 Georgia Avenue? A. Manager of the store. 
iQ. Manager of the store? A. Yes, sir. 

Mr. Swingle: That is all. 
iMr. Lauderdale: That is all, thank you, sir. 

• | (The witness retired from the stand.) 

* * * * * * * * 

264 Leland Merle Hedgecock., on behalf of the .De¬ 
fendant, District of Columbia, on Direct Examination. 

By Mr. Lauderdale: 

Q. Mr. Hedgecock, will you state your full name, please, 
sir? A. Leland Merle Hedgecock. 
i Q. And where are you employed, Mr. Hedgecock? 

265 A. Highway Department, District of Columbia. 

Q. In what capacity, please, sir? A. Construction 

engineer. 

Q. Of the Highway Department? A. That is correct. 

Q. And how long have you been so employed, sir? A. 
Eighteen years for the Highway Department of the District of 
Columbia. 

Q. Mr. Hedgecock, can you tell his Honor and these ladies 
and gentlemen of the jury when Georgia Avenue, Northwest, 
from Decatur Street north to, say, Delafield Place, was widen¬ 
ed to its now present width? A. 1920. However, it was not 
widened. It was an old macadam roadway of approximately 
the same width at that time; and the curb was put in at 
that time and it was repaved. 
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Q. In 1920? A. That is correct. 

Q. Has there been widening since 1920 of that portion 
of it? A. No. sir. 

Q. Can you tell us when the sidewalk, the east sidewalk, 
of Georgia Avenue between Decatur Street and Delafield 
Place was laid, sir? A. 1918. 

Q. And has that sidewalk been changed since then? A. No; 
it has not. 

Q. What was the width of the sidewalk at that time? 
A. Six feet, the same as it is now. 

Q. Mr. Hedgecock, when, if ever, does the Highway De¬ 
partment of the District of Columbia pave that portion of the 
public parking between the back edge of an existing 
26G sidewalk and the building line? A. The District of 
Columbia paves it between the back of the sidewalk and 
the building line, at the expense of the property owner, if the 
property owner so requests; and it is provided that it can be 
paved that way at the expense of the property owner. 

Q. Does the District of Columbia itself ever pave the pub¬ 
lic parking which is left after a sidewalk is laid, sir? A. The 
District of Columbia never paves the public parking at Dis¬ 
trict expense. 

In the case of a widening job the parking is—a certain por¬ 
tion, usually a small amount, is relaid to meet a new grade. 
That is, in a widening job that is done by the District as a 
convenience to the property owners. I would not call that 
paving; that is relaying to grade. 

Q. In other words, if a parking had been paved by a prop¬ 
erty owner and at some subsequent time the District widened 
that street and disturbed the paved portion that the property 
owner put in, the District of Columbia would repair that por¬ 
tion which it had disturbed? A. That is correct. We would 
not repave any portions which were not paved before. We 
would repair that portion which was disturbed. 

Mr. Lauderdale: That is all. Thank you. 
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Cross-Exam in atiox 


Bv Mr. Sherier: 

V 

Q. What department are you in? A. Highway department 
of the District of Columbia. 

2(j7 Q. Is Mr. Motley in that department? A. Yes. sir. 

Q. And what is his position? A. Mr. Motley is a 
computer and also has charge of measurement sheets of vari¬ 
ous kinds. 

Q. Road work? A. Road work; that is connected with it. 
Mr. Sherier: That is all. 

Cross Examination 


By Mr. Quinn: 

Q. Mr. Hedgecock. suppose that the property owner had 
requested permission to pave that space himself and there 
were a water meter and a water stopcock box in that space and, 
in doing the paving, he would have to change the grade: 
what would your department have to do with the adjustment 
of the stopcock box and the water meter to grade? A. If the 
property owner wanted to pave the parking space, he would 
make an application for a permit to pave the parking space; 
and he would do that under District supervision and inspec¬ 
tion; and it would be his responsibility, of course, to adjust 
any outlets or boxes of any kind to grade after he got the 
permit. 

Q. Don’t your men do the adjusting? A. Xo. sir. He 
would have a plumber to do that. 

Q. Do you know Mr. Boswell? A. Xo; I do not know him. 

Q. Who was employed by the District government for 
some time? A. I am not personally acquainted with Mr. 
Boswell, no. 

Q. When would you ever adjust the stopcock box 
and the water meter to grade? 


268 
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Mr. Lauderdale: You mean the highway department? 

Mr. Quinn: Yes; or any branch of the District govern¬ 
ment that he is familiar with. A. We would not in the case 
of a public parking. A plumber would do it if he was going 
to do that. 

Mr. Quinn: 

Q. I am asking you, if the owner of the property were 
going to pave that—A. Yes. 

Q. —or anyone else, and they applied to the District for a 
permit, would you do that? A. The owner of the property 
would apply for a permit and he would hire a paving con¬ 
tractor to go out and do that paving work, I presume—some¬ 
body outside - the District forces; and he would also hire a 
plumber and adjust the stopcock box if it was necessary to 
do it. 

Q. When would your men adjust the water meter or the 
stopcock box? A. Would they? 

Q. For instance, if the owner, or anyone else, had applied 
for permission to pave that parking—A. Yes. 

Q—and they then went and removed the old concrete and 
removed the dirt to a certain elevation, in order to bring it 
up to the public walk, and they left it that way—A. Yes. 

Q. —and if the water meter were not then at grade, 
2G9 wouldn’t you go there and adjust that meter? A. No. 

The gentleman doing the work would adjust it, accord¬ 
ing to the work; it would be done by his agency. 

Q. You never knew Mr. Boswell to go around doing that 
kind of work? A. I don’t know Mr. Boswell. I don’t know- 
whet her he was employed by the District. I don’t know him 
personally. 

Q. Is it done under your supervision? A. I O.K. items for 
the paving department. 

Q. And then, when that is done, you also see that the 
meters and stop cock boxes are low-ered to that grade? A. 
The District inspection department does that. 

Q. You do not send a man out there to inspect or do any¬ 
thing unless there is an application made to change? A. We 
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do not send- anybody out to inspect unless somebody has made 
out an application for permit to pave the parking. Naturally, 
we can not send anybody out unless we know about it. 

;Q. If the man goes out there and the work is done under 
your supervision, then you supervise and approve? A. If it is 
done under District inspection; but if somebody wild-cats it, 
we would not know anything about it. 

Q. And you would not send anybody out unless it were 
called to your attention? A. Not unless we knew about it. 
Something might happen that would bring it to our attention. 

Q. If it were called to your attention and the work were 
permitted to be done, it would be done under your supervi¬ 
sion? A. If the work was handled in a normal way, with an 
application to do the paving, yes. 

Mr. Quinn: Yes. That is all. 

Cross Examination 

270 By Mr. Swingle: 

Q. Do you find from time to time that people do go 
out and wild-cat and make these changes in paving? A. If 
they do not call them to our attention. 

Q. They do it? From time to time they do that? A. Yes. 
That is sometimes called to our attention and we call it to 
the attention of the Corporation Counsel’s office—or whoever 
is involved in it. 

Air. Swingle: That is all. 

Mr. Lauderdale: That is all. Thank you, sir. 

(The witness retired from the stand.) 

******** 

291 The Court. Gentlemen, the Court hasn’t any doubt 
about the situation here. The Court thinks that all 
the evidence shows that the District of Columbia adopted the 
paving as their own for public purposes, and that in so far as 
anything in the paving that they did not like, if there was 
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anything that they did like they could have fixed it. The 
Court has not the slightest doubt that the District of Colum¬ 
bia is solely responsible for that situation, if there is any 
responsibility on anybody. 

And the Court grants the motion for a directed verdict for 
the defendants on the cross claim, and also on the plaintiff’s 
claim. 

Mr. Sherier. I assume that is on all the cross claims? 

The Court. Yes. 

* * * * * * * * 

310 The Court (Mr. Justice Goldsborough): 

Ladies and gentlemen, the Court is of the opinion 
that there is no liability in this case against the Sanitary 
Grocery Company or against either Mr. or Mrs. Vignau. 

The Court does not intimate that there is no liability on 
the part of the District of Columbia; that is a matter for 
you to decide. 

The Court instructs you, as a matter of law, that, both under 
the complaint and the cross-complaint, there must be a 
verdict in favor of the defendant Sanitary Grocery Company, 
Inc., and the defendants Alphonse J. Vignau and Josephine 
Vignau. 
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350 Plaintiff’s Exhibit 21 

(Copy) 

AGREEMENT OF LEASE 

Filed Jan. 10. 1944. Charles E. Stewart, Clerk 

Made in duplicate and entered into this 12th day of July in 
the year 1930 by and between JOSEPHINE VIGNAU and 
ALPHONSE J. VIGNAU, Her Husband, both of the City 
of Washington, District of Columbia, hereinafter for con¬ 
venience termed the lessor, and the Sanitary Grocery Com¬ 
pany Incorporated, a body corporate under the laws of the 
State of Delaware, hereinafter for convenience termed the 
lessee. 

Witnesseth, That the said lessor has let and leased and 
and does hereby let and lease to the said lessee, for and in con¬ 
sideration of One (SI.00) Dollar, current money of the United 
States of America, to hand paid by the said Lessee unto the 
said Lessor, receipt of which is hereby acknowledged, all of 
that first floor of that certain house, messuage, premises and 
tenement now known and designated as No. 4S01 GEORGIA 
AVENUE. NORTHWEST, being located on the northeast 
corner of Georgia Avenue and Decatur Street, Northwest, in 
the City of WASHINGTON, District of Columbia, the same 
together with that portion of the lot in the rear of said 
premises which is necessary and required to erect thereon the 
hereinafter referred to addition to said building in accordance 
with the hereinafter referred to plans and specifications, the 
same together with all appurtenances and/or services thereto 
belonging, for a period of FIVE (5) YEARS, beginning on the 
1ST DAY OF SEPTEMBER, A. D. 1930, and ending on the 
31ST DAY OF AUGUST, A. D. 1935, at and for a total 
rental of THIRTEEN THOUSAND FIVE HUNDRED 
($13,500.00) DOLLARS, payable unto the said Lessor, her 
heirs, executors, administrators and/or assigns, in equal 
monthly installments of TWO HUNDRED TWENTY-FIVE 
($225.00) DOLLARS. The first installment is to be paid on 
the 1ST DAY OF SEPTEMBER. A. D. 1930, and like sub- 
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sequent installments on the first day of each and every en¬ 
suing month thereafter until the expiration of this lease, sub¬ 
ject. however, to the provisions hereinafter contained for the 
abatement of rent pending completion of certain changes, 
alterations, additions and/or improvements on and to said 
demised land and premises, which changes, alterations, addi¬ 
tions and/or improvements are also hereinafter particularly 
specified. 

In consideration of the mutual promises herein and the 
things to be done and performed by and between the respec¬ 
tive parties hereto, it is covenanted and agreed by and be¬ 
tween the said parties as follows: 

1. The lessee shall and will during the term hereby demised 
pay unto the lessor the rent hereby reserved, in the manner 
hereinbefore stated, without any deduction whatsoever ex¬ 
cept as hereinafter provided for. 

2. That it will not assign this lease, nor let or underlet the 
whole or any part of the said premises without the written 
consent of the lessor, and that it will not occupy or use the 
said premises, nor will it permit the same to be occupied or 
used for any business deemed extra hazardous on account of 
fire or otherwise. If the lessee shall request the lessor to con¬ 
sent to the lessee letting or underletting the leased premises, 
either in whole or in part, to be used for purposes which shall 
not depreciate the value of said premises or the value of prop¬ 
erty adjacent thereto and which shall not be extra hazardous 
on account of fire or otherwise, and the lessor shall refuse or 
neglect to give such consent, the lessee thereupon may let or 
underlet said premises, either in whole or in part, without the 
lessor’s consent, the lessee however, in such event, remaining 
liable to the lessor for the performance of all its covenants in 
the lease, except its covenant not to let or underlet without 
the lessor’s consent. 

i 3. That the said lessee will pay the water rent usually 
chargeable to these premises, the bills for gas and electricity 
used in and on the said premises during the occupancy of the 
same as herein provided for; that upon the expiration or 
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termination of the tenancy hereby created, it will, without 
further notice, surrender and deliver up the demised premises 
to the said lessor in the same condition in which they were at 
the date of these presents, usual wear and tear, damage by fire, 
storm, the elements, decay, and/or the public enemy excepted. 

4. That the said lessor will at his own expense promptly 
replace all broken plate-glass during the period of this lease * 
and will also make any and all necessary repairs to the roof 
during the period of this lease. 

351 5. That the said lessee is to make only such repairs 

to the premises hereby let as are caused by its use 
and occupancy through usual wear and tear, and shall keep 
the premises in reasonably good condition during the period 
of this lease, but all other repairs caused by fire, storm, the 
elements, decay, and/or the public enemy, etc., are to be made 
and paid for by the lessor. In the event the lessor fails to 
promptly replace any broken plate-glass and/or make any 
necessary repairs to the roofing and/or any other repairs as 
herein provided for. the lessee is herewith empowered and 
authorized, after due notice has been given the lessor, to make 
all necessary repairs, charging the lessor for the making of 
such repairs and deducting the cost thereof from any sub¬ 
sequent payment or payments of rent due under the terms of 
this lease and/or by such other legal process as it might elect. 

0. That the said lessor hereby warrants he is the owner, in 
fee simple of said demised land and premises and has full 
right to lease the same for the term aforesaid; and that said 
lessee shall peaceably and quietly enjoy the same for the full 
term hereof. 

7. That the lessee shall have the privilege of installing any 
signs, furniture, fixtures or machinery necessary in the conduct 
.of its business and the same shall remain the property of the 
said lessee, and may be removed by the said lessee at the ex¬ 
piration of its tenancy. 

8. That in the event of the partial or total destruction of 
the premises hereby demised, or any part thereof, by fire, 
storm, act of God. unavoidable accident, or the public enemy. 
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the lessor shall and will speedily and as soon as practicable 
after said destruction, repair and restore the premises to the 
condition the same were prior to said damage or destruction; 
and should such damage or destruction to the demised prem¬ 
ises. or to any part thereof, make it necessary for the entire 
suspension of the buisiness of the lessee, then during the time 
required for repairing and restoring the premises as aforesaid, 
the lessee shall not be chargeable with any payment of rent 
hdreunder. but the said rental charge shall cease during the 
said period required for repairing and restoring and shall 
attain commence when the premises shall have been repaired 
and restored as hereinbefore set forth. 

i9. If during the continuance of the tenacy hereby created, the 
lessee shall at anytime fail to pay the installments of rents re¬ 
served as aforesaid in the manner and as the same shall several¬ 
ly become due and payable, or if in any other manner or respect 
shall it fail to keep or shall violate any of the conditions, 
covenants or agreements in this lease contained, then and in 
any such event it shall be lawful for the said lessor to re-enter 
and re-take possession of the said premises or to recover posses¬ 
sion of the same by means of a summons under the provisions 
of the Laws regulating proceedings between landlords and ten¬ 
ants. or by such other legal proceeding as may at that time be 
in operation in like cases; the said lessee for that purpose 
waives all right to a thirty days’ notice or other notice to quit 
should the said lessor elect to recover possession as aforesaid; 
in any such case of re-entry or re-possessing by the lessor, the 
same shall operate as a termination of and put an end to the 
tenancy hereby created and all rights and privileges hereunder 
shall thereupon be at an end. 

10. If a summons or notice shall at any time be served as 
aforesaid, and compromise or settlement shall be effected either 
before or after judgment or decree whereby the said lessee 
shall be allowed or permitted to retain possession of the said 
premises, then said proceeding shall not constitute a waiver 
of any covenant or agreement herein contained, of this lease 
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i itself or of any subsequent breach or violation of any of its 
conditions, covenants or agreements. 

11. That in the event of the refusal or revocation of the 
certificate of occupancy, and/or the permit or license to oc¬ 
cupy these premises, and/or to operate a retail merchandise 

i business in these premises, as required by any regulations, or¬ 
dinances or laws now or hereafter in effect, or should these 
premises at any time be condemned,.then upon the Lessee’s 
\ vacating said premises, this lease and all things pertaining 
thereto, including future rents to be paid, etc., shall immedi¬ 
ately become null and void; or should there be any other 
ordinance, law. or regulation, now or hereafter in effect, which 
would prohibit the use of these premises for the business of 
the Lessee hereunder, then and in that event this lease and 
all things pertaining thereto shall immediately become null 
and void. 

12. That the said Lessor does hereby covenant and agree, at 
her own risk, cost and expense, and to the satisfaction of the 
said Lessee hereunder, to make certain changes, alterations, 
additions and/or improvements on and to said demised land 
and premises, in accordance with certain plans and specifica- 

1 tions made by GEORGE E. LOCKNANE, Architect, and ap- 
i proved by the Lessee in writing thereon (the right to enter 
upon said demised premises for such purpose being hereby 
reserved and permitted), and to begin work promptly there- 
i on and to diligently pursue the same to final completion; the 
i said Lessor hereby covenants and agrees that said changes, 
alterations, additions and/or improvements shall be fully 
completed, and said store room ready for occupancy and pos¬ 
session thereof shall be delivered over unto the said Lessee on 
or before the 1ST DAY OF SEPTEMBER, A. D. 1930. 

13. That until such time as said changes, alterations, addi¬ 
tions and/or improvements shall be fully completed, as afore¬ 
said, and possession thereof shall be delivered over to the said 

i Lessee, as aforesaid, no rent or other charge shall be due or 
demandable from or payable by the said Lessee; but any rent 
i hereinbefore reserved shall be and is hereby waived and re- 
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mitted until, and shall be payable and demandable only from 
such date as possession of said store building shall be delivered 
over, as aforesaid. 

14. That the said Lessee is hereby given the privilege and 
option of renewing this lease for an additional period of 
FIVE (5) YEARS, under the same terms, conditions, agree¬ 
ments, etc., as are herein contained, and at the same monthly 
rental, as herein specified, to be paid by the said Lessee to the 
?aid Lessor. Should the said Lessee desire to avail itself of 
this privilege and option, the said Lessor, or her agent, is to 
be given a notice in writing at least thirty (30) days prior to 
the expiration of the term first hereinbefore mentioned, to 
the effect that the said Lessee will exercise its right to this 
privilege. 

352 The terms, conditions and agreements herein con- 
i tained shall be kept and performed by the respective 

parties hereto and will be binding upon them and each of 
them, their and each of their executors, administrators, suc¬ 
cessors and/or assigns, and no waiver of any breach of any 
agreement, condition or covenant herein contained shall be 
construed to be a waiver of the said condition, covenant or 
agreement itself or of any subsequent breach thereof or of 
this agreement. 

i Feminine or neuter pronouns shall be substituted for those 
of the masculine form, and the plural shall be substituted for 
the singular number, in any place or places herein in which the 
context may require such substitution or substitutions. 

; In Testimony Whereof,. The party of the first part has 
hereunto affixed his hand and seal and the party of the 
second part has caused these presents to be signed with its 
corporate name by Edward G. Yonker, its President, attested 
by H. R. Gerhard, its Secretary, and its corporate seal 
to be hereunto affixed, and does constitute and appoint Ed¬ 
ward G. Yonker its true and lawful attorney-in-fact to ac- 
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: knowledge and deliver these presents as its act and deed, all on 
the day and in the year hereinbefore written. 


(SEAL) 

(Signed) Alphonso J. Vignau (seal.) 

(Signed) Josephine Vignau (seal.) 

_(seal.) 

Sanitary Grocery Company Incorporated. 
By (Signed) Edward G. Yonker, 

President. 


Attest: 

(Signed) H. R. Gerhard, 

Secretary. 


City of Washington 
D. C. 

I, (Signed F. M. Newkirk, a Notary Public in and for the 
District aforesaid, do hereby certify that Alphonse J. Vignau 
and Josephine Vignau parties to a certain lease bearing date 
on the 11 day of July, A. D. 1930, and hereto annexed, per¬ 
sonally appeared before me in the District aforesaid, the said 
Alphonse J. Vignau and Josephine Vignau being personally 
well-known to me to be the person w*ho executed the said 
lease, and acknowledged the same to be their act and deed. 

(SEAL) 

Given under my hand and Notarial seal this 11 day of 
July, A. D. 1930. 

Yly commission expires July 7, A. D. 1933. 

(Signed) F. M. Newkirk, 

Notary Public. 



District of Columbia, ss.: 

I, (Signed) F. G. Kavhoe, a Notary Public in and for ‘the 
District aforesaid, do hereby certify that Edward G. Yonker, 
attorney-in-fact for and President of the Sanitary Grocery 
Company Incorporated, a body corporate, under the laws of 
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the State of Delaware, party to a certain lease bearing date 
on the 11th day of July, A. D. 1930. and hereto annexed, 
personally appeared before me in the District aforesaid, the 
said Edward G. Yonker being personally well-known to me 
to be the person who executed the said lease, and acknowl¬ 
edged the same to be the act and deed of said corporation. 

(SEAL) 

Given under my hand and Notarial seal this 12th day of 
July A. D. 1930. 

(Signed) F. G. Kayhoe, 

Notary Public, D. C. 
My commission expires 6/25. A. D. 1935. 

Plf. No. 21 

353 AGREEMENT OF LEASE 

Filed Jan. 10. 1944, Charles E. Stewart, Clerk. 

BY AND BETWEEN 


AND THE 

SANITARY GROCERY CO. 
Incorporated 


Premises 


Received for Record on the 


day 


of 


A. D. 19_ 
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at __o’clock_M., and recorded in 

Liber No._Folio_et seq., one of 

the Land Records of the District of Columbia. 


Recorder. 

354 IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 


MARGARET J. McCATHRAN, Plaintiff, 

* v. 

DISTRICT OF COLUMBIA, A Municipal Corporation, 
SANITARY GROCERY CO., INC., A Corporation, and 
ALPHONSE J. VIGNAU, JOSEPHINE VIGNAU, 

Defendants. 


Civil Action No. 11,119. 


Filed Jan. 15, 1944, Charles E. Stewart, Clark. 


ORDER 

Upon motion of the defendant, District of Columbia, with 
the consent of the attorney for the defendants, Vignau, that 
the original exhibits set forth in the designation of record be 
used on appeal instead of copies thereof, it is by the Court 
this 15th day of January 1944, 

ADJUDGED, ORDERED AND DECREED, That the 
original exhibits set forth in the designation of record shall be 
sent up to the Court of Appeals, instead of copies thereof. 


T. Allan Goldborough, 

Justice. 


I Consent: 

Joseph T. Sherier, 

Attorney for defendants, Vignau. 
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355 VERDICT AND JUDGMENT ' 

This cause having come on for hearing on the 2nd day of 

December. 1943, before the Court and a jury of good and law- 

♦ \ 

ful persons of this District to wit: 


Felix B. Erwin 

* 

Amy E. Curtin 
Virginia L. Saver 
Wallace N. Daniels 
Ferdinand J. Slagle 
Charles F. Gamble, Jr. 


Everett A. Jarvis 
Horace W. Anderson 
Ella P. Hynson 
Catherine M. Turk 
Norah C. England 
Edward F. Skinner 


who having been duly sworn to well and truly try the issues 
between the District of Columbia. Cross-Complaintent. 
Plaintiff, and Sanitary Grocery Co., Inc., and Alphonse J. 
and—Josephine Vignau, defendants, and after this cause is 
heard and given to the jury in charge, they upon their oath 
say this sixth day of December 1943, that they find for the 
defendant, against said plaintiff, by direction of the Court. 

i WHEREFORE, it is adjudged that said plaintiff take noth¬ 
ing by this action, that said defendants go hence without day, 
be for nothing held and recover of plaintiff his costs of 
defense. 


Charles E. Stewart, Clerk , 

By C. Frank Reifsnyder, 

Deputy Clerk. 


By direction of 
Justice Goldsborough. 
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356 VERDICT AND JUDGMENT 


This cause having come on for hearing on the 2nd day of 
December, 1943, before the Court and a jury of good and law¬ 
ful persons of this District, to wit: 


Felix B. Erwin 
Amy E. Curtin 
Virginia L. Sayer 
Wallace N. Daniels 
Ferdinand J. Slagle 
Charles F. Gamble, Jr. 


Everett A. Jarvis 
Horace W. AndeVson 
Ella P. Hynson 
Catherine M. Turk 
Norah C. England ■ 
Edward F. Skinner 


who, after having been duly sworn to well and truly try the 
issues between Margaret J. McCathran, plaintiff, and 
i District of Columbia, defendant, and after this cause is heard 
and given to the jury in charge, they upon their oath say this 
i sixth day of December, 1943, that they find the issues aforesaid 
in favor of the plaintiff, and that the money payable to him 
by the defendant, by reason of the premises, is the sum of 
THREE THOUSAND FIVE HUNDRED DOLLARS 
WHEREFORE, it is adjudged that said plaintiff recover 
of the said defendant the sum of THREE THOUSAND FIVE 
HUNDRED DOLLARS ($3500.00) together with costs. 

Charles E. Stewart, Clerk , 

By C. Frank Reifsnyder, 

Assistant Clerk. 

By direction of 
* Justice Goldsborough. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. S67S 


DISTRICT OF COLUMBIA, A MUNICIPAL 
CORPORATION, Appellant, 

v. 

ALPHONSE J. VIGNAU and JOSEPHINE VIGNAU, 

Appellees. 

REPLY BRIEF ON BEHALF OF APPELLANT 


ARGUMENT 

F 

There was sufficient evidence from which the jury could have 
inferred that appellees created the dangerous condition. 

Counsel for appellees in his brief seems to concede that the 
ground upon which the court below granted a directed verdict 
in favor of appellees was erroneous, but it is contended on their 
behalf that there is no evidence in the case from which the 
jury could infer that appellees created the dangerous condi- 

l 





tion. Counsel for appellees in his brief (p. 6) states that 
“When the evidence tends equally to sustain either of two 
inconsistent propositions, neither of them can be said to 
have been established by legitimate proof’, and argues that 
that is the case here. In support of his contention he cites 
several cases. One of the cases cited is Pennsylvania R. Co. v. 
Chamberlain, 2SS U. S. 333. There, a brakeman employed 
by a railroad had been killed while engaged in yard work. 
The plaintiff there offered evidence that the deceased was 
riding on the rear of a string of cars which was followed by 
another string. The plaintiff’s case was pitched upon the 
theory that a collision occurred between these tw’o strings. 
The only evidence offered to support this theory was the testi¬ 
mony of one witness who testified that he heard a crash but 
“that there was nothing unusual about the crash of cars—it 
happened every day.” The positive and direct testimony 
upon the subject was that no collision occurred. The court 
held that there was no inference to be drawn from the sound 
of the crash, which was not unusual, that two specific trains 
of cars had collided—at least no inference sufficiently strong to 
overcome the positive uncontradicted testimony to the con¬ 
trary. 

1 Another of the cases relied upon by counsel for appellees is 
New‘York Central R. Co. v. Ambrose, 2S0 U. S. 4S6. In that 
case, the deceased was employed in a grain elevator belonging 
to a railroad company. Poisonous gas had been injected into 
one of the bins to kill insects therein and the deceased had' 
been warned of the danger. There were two manholes of 
limited size in the top of the bin, the covers of which were in 
place on the following morning. Later in the morning, a fore¬ 
man heard a noise “like, something hitting” .and going over 
to the bin found the covers of both manholes off and an electric 
droplight hanging through the spout hole into the bin. The 
deceased’s body was lying at the bottom. The plaintiff con¬ 
tended that the jury should be permitted to infer from this 
Evidence that a signal had been given to get the spouts ready. 



to which deceased responded, or that deceased found it neces¬ 
sary within the scope of his employment while sweeping the 
floor to adjust the covers of the openings and in so doing was 
overcome by the gas and fell into the bin. The court held that 
these were not legitimate inferences, since “considering the 
limited size of the openings, it is beyond reasonable belief that 
Ambrose could have fallen through either of them” and that 
“the more rational conclusion is that he passed through the 
manhole by conscious and deliberate effort.” 

These cases, it will be seen, have no bearing upon the case 
at bar and neither have the other cases relied upon by counsel 
for appellees. 

The rule applicable to this case was recently stated by this 
court in Christie v. Callahan, 75 U. S. App. D. C. 133, 147, 
124 F. (2) S25, as follows: 

“Circumstantial evidence may contradict and over¬ 
come direct and positive testimony. The limitation 
on its use is that the inferences drawn must be reason¬ 
able. But there is no requirement that the circum¬ 
stances, to justify the inferences sought, negative 
every other positive or possible conclusion.” 

A similar holding was also recently made on January 17, 
1944, by the Supreme Court of the United States in the case 
of Tennant v. Peoria and Pekin Union Ry. Co., 321 U. S. 29. 
There, the employee of a railroad had been killed. No direct 
testimony was offered as to the cause of death. There was 
some evidence from which the jury could infer that the de¬ 
ceased came to his death as a result of some act for which the 
railroad company was liable. The jury so found. But on 
appeal to the Circuit Court of Appeals the judgment was 
reversed on the ground that the jury could also have inferred 
that the deceased came to his death through causes for which 
the railroad company was not responsible. In reversing the 
Circuit Court of Appeals, the Supreme Court said: 


4 


; 


! “It is not the function of a court to search the rec¬ 
ord for conflicting circumstantial evidence in order 
to take the case away from the jury on a theory that • 
the proof gives equal support to inconsistent and un¬ 
certain inferences. The focal point of judicial review 
i is the reasonableness of the particular inference or 
conclusion drawn by the jury. It is the jury, not the 
i court, which is the fact-finding body. It weighs the 
contradictory evidence and inferences, judges the 
credibility of witnesses, receives expert instructions, 
and draws the ultimate conclusion as to the facts. 

The very essence of its function is to select from 
among conflicting inferences and conclusions that 
which it considers most reasonable. Washington & 
Georgetown R. Co. v. McDade , 135 U. S. 554, 571. 

! 572; Tiller v. Atlantic Coast Line R. Co., supra. 68; 

Bailey v. Central Vermont Ry., 319 U. S. 350, 353. 

354. That conclusion, whether it relates to neglig¬ 
ence. causation or any other factual matter, cannot be 
ignored. Courts are not free to reweigh the evidence 
and set aside the jury verdict merely because the jury 
i could have drawn different inferences or conclusions 
or because judges feel that other results are more 
reasonable.” 

In the case of McCartney v. City of St. Paul, et al., 181 
Minn. 555. 233 X. W. 465, a woman who had fallen over a 
mat on the sidewalk, brought suit against the city and the 
adjoining property owner. There was no direct evidence show¬ 
ing that the mat belonged to the property owner or that he had 
placed it on the sidewalk or permitted it to remain there. The 
court held the evidence was sufficient to sustain a verdict 
against the property owner, saying: 

“The mat which plaintiff stumbled on was suitable 
for protecting defendant’s steps, hallways, stairs and 
rooms from being injured by the tracking in of dirt 
i and mud; it was at the most"advantageous place to 
i afford such protection. It had remained there for at 
least 36 hours.” 



City of Baltimore v. Healey, 131 McL390, 102 A. 46S. 


In the light of these cases, let us reexamine the evidence 
in this case. One Walsh sold the property here involved to the 
appellees on June 24, 1930 (App. 39). At the time of this 
sale, the property was in the condition (App. 41) shown in 
plaintiff’s Exhibits 10, 11 and 12 (App. 106-108). To get into 
the store one had to take two steps up from Georgia Avenue to 
the level shown in the exhibits and then another step to get 
into the store (App. 41). There was a concrete coping 5*4 
inches high at one end and 6 or 7 inches high at the other end * 
which extended from 'the steps to the end of the bay window 
(App. 45). The parking between the sidewalk and building 
was covered with concrete to the level of the coping (App. 
46). The bay window was small (App. 90). 

On July 12, 1930 (App. 113) appellees entered into a lease 
with the Sanitary Grocery Company for the rental of the first 
floor of the property for a term of five years and in paragraph 
12 of said lease, appellees agreed “to make certain changes, 
alterations, additions and/or improvements on and to said 
demised land and premises, in accordance with certain plans 
and specifications made by George E. Locknane, Architect, 
and approved by the Lessee in writing thereon” (App. 117). 
and it was further provided in paragraph 13 that no rent 
should be charged the lessee until the improvements were 
fully completed (App. 117). Alterations began in July or 
August. 1930. (App. 55). The building was remodeled. A 
seven-room apartment was made out of the second floor (App. 
56). The ground floor was lowered-between 16 and 20 inches 
so that there is only one step going in now (App. 48, 56). 
Before the remodeling there was an areaway between the bay 
window and the adjoining property, but the bay window was 
enlarged 3 or 4 feet to the north and there is now no areaway 
(App. 55). Appellee Vignau told one of the witnessess, Mrs. 
B. F. Stine, that he was having the place remodeled (App. 



53). The Grocery Company moved in in September 1930 
(App. 90). After the remodeling, the premises appeared as is 
shown in the District of Columbia’s Exhibit No. 1 (App. 100). 

The evidence shows clearly that at the time of the remodel¬ 
ing. the copmg and the raised paving were removed between 
the sidewalk and the building. Witness Boswell testified that 
he was at appellees’ premises on September 2, 1930, while men 
were working inside the building; that there was dirt between 
the coping and the building which had been graded out to a 
level below the sidewalk (App. 20). There is also evidence 
that the repaving of the parking at the level of the sidewalk 
. occurred subsequent to the laying of the bricks forming the 
bay window (App. S3). 

I The witness Walter positively states that at the time of the 
completion of the work the stopcock box was elevated above 
the paving exactly the same as it was at the time of the ac¬ 
cident (App. 92). The witness Johnson testified that a stop¬ 
cock box screws up and down; that if it is in dirt you can 
screw it up and down with ease, but when it is in concrete it 
cannot be raised or lowered without cutting the concrete (App. 
79); that the stopcock box over which plaintiff McCathran 
fell was not movable due to the concrete around it and that in 
order to make it level with the sidewalk he was compelled to 
break away the top of the stopcock box (App. 80). 

Thus, it will be seen there was positive testimony in this case 
that appellees remodeled their building by making the second 
story into a seven-room apartment and by lowering the floor 
of the store some 16 or 20 inches and by enlarging the bay 
window by'extending the same northward some 3 or 4 feet. 
There is also direct testimony that the coping and the elevated 
paving were removed and the parking between the sidewalk 
and the building repaved at the level of the sidewalk at the 
time of the remodeling. There is also direct testimony that the 
stopcock box was left projecting above the paving exactly as it 
was at the time of the accident. There is, however, no direct 
testimony as to who paved the parking and it is upon this 
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ground appellees contend they were entitled to a directed 
verdict. They contend that there is no greater inference that 
they did the paving than there is that the District of Columbia 
or the Sanitary Grocery Company did it. 

As to the District of Columbia, the evidence positively 
refutes >any inference that it might have done the paving. The 
District paves the public parking between the back of the 
sidewalk and the building line only at the request of the 
abutting property owners and at their expense and never paves 
public parking at District expense (App. 95). Appellee Vignau 
testified that he never made application to thq District to pave 
the parking and that at no time has he paid the District for 
paving the same (App. 59). It also appears that the paving 
of the parking was not done by the District because it was not 
done according to District specifications and was not laid off in 
3-foot squares and had no expansion joints as would have been 
the case had the District done the work (App. 28, 65, 74, S3, 
84). 

As between the Sanitary Grocery Company and the ap¬ 
pellees, every inference points to the doing of the work by the 
latter. The entire building was being remodeled and not 
merely the store leased to the grocery company. The lease 
with the grocery company provided that appellees should 
make alterations and that the rent should not begin until the 
alterations were' completed. The lowering of the floor so that 
only one step was required where formerly there had been 
three, and the extension of the bay window, necessitated the 
removal of the then existing paving. It is too incredible to be¬ 
lieve that, if appellees under the terms of their lease w T ere re¬ 
quired as they were to make alterations in the portion of the 
premises leased to the Sanitary Grocery Company, that com¬ 
pany would make the improvements outside the leased portion 
of the building. The laying of. at least, a lead from the 
sidewalk to the step was necessary to give access to the store. 
It appears from the evidence that all of the parking was 



paved at the same time (App. 64, 65, S3). The only inference 
is that appellees did it. 

It must be remembered, too, that whether appellees did or 
did not repave the parking is a matter peculiarly within their 
knowledge. They did not deny they paved the parking. Under 
these circumstances, the presumption is strongly against them. 
r Mo&d?Q j. ilcDonald, 122 Cal. App. 61, 9 P. (2) 556. 

-■ l? ' 

- * . « 

II 

There was evidence to go to the jury on the theory that the paving 
of the parking and the installation of the stopcock box were 
for the benefit of appellees. 

There was testimony (Appendix 60) that the installation 
of the water stopcock box was for the benefit of the property 
owners. In any event, the paving of the parking was for their 
benefit. These, then, constituted appurtenances to appellees’ 
property ( Security Savings & Commercial Bank v. Sullivan, 
49 App. D. C. 119, 261 F. 461) which it was the duty of the 
appellees to maintain in a safe condition whether they in¬ 
stalled them or not. This being their duty, they are the ones 
primarily responsible for any loss resulting from the defective 
condition and the District has an action over against them. 

Washington Gaslight Co. v. District of Columbia, 161 U. S. 
316. 

Richmond B. Keech, 

Corporation Counsel, D. C., 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C., 
Chester H. Gray, 

Assistant Corporation Counsel, D. C., 
James W. Lauderdale, 

Assistant Corporation Counsel, D. C., 
Attorneys for Appellant. 






